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ADMIRALTY DECISIONS 

IN THE 

DISTRICT COURT OF THE UNITED STATES, 

FOR THE 

PENNSYLVANIA DISTRICT, 

BY THE HON. RICHARD PgTERS, 

COMPRISING AhSO 

SOME DECISIONS IN THE SAME COURT, 

BY THE LATE FRANCIS HOPKINSON) ESq. 
TO -sraiCH ARE ADDED 

CASES DETERMINED IN OTHER DISTRICTS 
OF THE UNITED STATES. 

fFith an AppendiXy 

CONTAINING— THE LAWS OF OLERON.— THE LAWS OF WISBUV.*-THE 

LAWS OF THE HANSE TOWNS. — THE MARINE ORDINANCES OF LOUIS 

XIV.-^A TREATISE ON THE RIGHTS AND DUTIES OF OWNERS^ 

FREIGHTERS, AND MASTERS OF SHIPS, AND OF MARINERS : ANP 

THE LAWS OF THE UNITED STATES RELATIVE TO MARINERS. 

IN TWO VOLUMES. 



VOL. 11. 



PHILADELPHIA : 
PUBLISHED BY WILLIAM P. FARRAND. 

ROBERT CARR, PRINTER. 



1807. 
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District of Permsylvtxnia : to tfit* 

Be it remembered. That on the eighth day of July, in the tlurty-Acond 
Year of the Independence of the United States of America, A. D. ISOj^. 
William P. Farrand of the said District, hath deposited in this OiEce, the 
Tide of a Book, the Right whbreof he claims as Proprietor, in the wonis 
following, to wit: 

" Admiralty Decisions in the District Court of the United States, for the 
" Pennsylvania District, by the Hon, Richard Peters: comprising also 
*' some Decisions in the same Court, by the late Francil Hopkinson, esq. 
" To which are added. Cases determined in other Districts of the United 
** States. With an Appendix, containing— The Laws of Oleron.— The 
*' Laws of Wisboy. — ^The Laws of the Hanse Towns. — ^The Marine 
" Ordinances of Louis XIV.— A Treatise on the Rights and Dudes of 
" Owners, Freighters, and Masters of Ships, and of Mariners : and, The 
'* Laws of the United States itlative to Mariners. In Two Volumes*. 
«• Vol. I." 

In Conformity to the Act of the Congress of the United States, intituled, 
*< An Act for the Encouragement of Learning, by securing the Copies of - 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies % 
during the times therein mentioned," and also, to the Act, entitled " An 
Act supplementary to Act, entitled "An. Act for the Encouragement of 
Learning, by securing the Copies of Maps, Charts, and Books} to the 
Authors and Proprietors of such Copies during the times therein mention- 
ed," and extending the Benefits thereof to the Arts of designing, engraving 
and etching historical, and other ?riitts," 
(L. S.; D. CALDWELL, 

Cleriifthe DvstrtetofBen/tsyhafutL, 



ilQ^roY OF THE . . 
IMAM STAAlf&RB, JR., UHt^aUTt 
. LAW BEPAHTMEHT. 
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ADMIRALTY DECISIONS 



IH THE 



7, DISTRICT COURT OF THE UNITED STATES, 



IV AND FOR TBS 



PENNSYLVANIA DISTRICT. 



SEAMEN*S WAGES. 



Woolf, Huiidt> and others^ 

vtrvuB 
The brig Oder. 



1 



A VOYAGE was broken up by a seizure i«02. 
j for the debts of the owner. A claim for the wages, yf^^^^^ 

I fro tantOy to the time of seizure was brought for- bfoktn up hj 

I ward and allowed. . Two months pay in addition de^^^tm 

were also claimed, under a practice in such cases : '^^^^' 
damafi:esfor the seamen's boarding: and expendi« the expenses 

^ , J J J ofthemari- 

tures were also aemandea. nen on shore 

The court not being satisfied entirely with the ^^^mh's 
Idlegation, that the seamen were about returning to f^^P^^ *^' 
Europe, granted only one month^s additional pay ; 
it appearing, that although they were foreigners by * 
birth, they had for some time past sailed out of 
America* The court held, that the granting thb 

VOL. IX. ^ *M m 
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Wolf et ai. additional pay, was discretionary, both in quantum 
the brig Oder, and principle. It vai'ies in amount, according to 
^<^^^>rKJ distance from home, or the customs of differeiit na- 
S'^rcom^ tions, and must entirely be controlled by circum- 
to grant extra stauces* There have beai frequent cl^ms lor da- 
and if grant- magcs, including boarding, loss of time, &c. while 
^^^j^^ suits for seamen's wages were'deperiding i but the 
judge said he had not been in the practice of giving 
damages ; he perceived it was often done in foreign 
admiralty courts, ^md in many oases k would be 
just and proper ; but it should be gone into with 
caution, and only where unwarrantable delay was 
produced by the fault of the owner or master. Sea- 
men are often stimulated to litigation by landlords, 
who would, in such cases, be the only gainers, by 
damages alU)wed on account of boarding, &c. Suits 
for mariner's wages are seldon protracted. When- 
they are legally and necessarily delayed, it will be 
most beneficial, both ioac commence and the seamen, 
that they should leave their affairs in the hands of 
an agent, and prosecute their employment at sea. 



Damages for 
loss of time, 
and expenses 
C91 shore, 
soinetimes al- 
lowed. 



^1^x0 



AiMtimALnrY DECISIONS. ges 

I' 

SSAMEK's WAGE9. 



Writer^ administrator of Shefferi 

veratu 
The ship Richmond, Thackara, master. 



} 



THE mariner Shefier had shipped on boaid iw*. 
Ae Richmond to peffprm a Voyage to the East In- l^^^^^T^ 
cBes, and back to Philadelphia, He died on the fected with a 
oibtward passage ; and now Writer, his administra- JIlc dTscw?^' 
tor, claimed wages for the whole voyage. The de- !!iiP^**,*^ 
c&dons of the court in the aase <^ tbe admimstmtors ^^^ 
of *^ Strum and Pagel vs. the Neptune"* were rdied Slyage to the 
oa by the counsel for the claimant, H^l^d^' 

The surgeosa of the Richmond was examined, *'* ^^^ 
who stated, that Sheffer was affected with a severe aft^thTI^ 
pulmonic disease at Ae commencement of the ^^^^ 
voyage, and fell a victim to that complaint soon cuimofhii 
after the Richmond left the port of. Philade^hia.-*- to wages for 
It was stated, Aat at the time he shipped* the mas- wL^^j^e* 
ter of the Richmond objected to him as not being ^^ «>«»*• 
able from sickness to perform the intended voyage^ 
jtiut he indsted on Jus being jan able-bodied s^axpen, 
and as such wbb received on board. 

The judge said he could not consider the claim 
of the administrator as well-founded. The princi- 
pies e;stablished in former cases could not be applied 
to this. The manner was not competent to perform 
the voyage for which he bad shipped as an able- 
bodied seaman^ and it wqs a fraud on his part to 
liave represented him^lf as such. Merchants were 
UPt to be thuaimpoaed on by mariners being placed 
on board their vessels to die, and thus to give a 
foundation to claims of this nature. 



« k 



264 ADMIRALTY DECISIONS. 



SEAMEN S WAGES. 



Hindman^ a marinery 

versus 
SbaW) master of the brig Diligence. 



^806. A SHIP had been at a port of delivery ; and 

7^]'^'^^^ so fer earned her freifi^ht. She sailed from Phila- 
freight at one delphia on a circuitous voyage, and to return to that 
v^r^fbttwzs P^^* The seaman had shipped for the voyage. At a 
cwd^ fronr P^^» subsequent to her first delivering port, in Eu- 
poit at which rope, she was found not sea- worthy. The cargo 

shetouchedin , . j /• ^ -^ j /• ^» • * .i. 

the progress ^^s re -shipped lot its destination, in another ves« 

The^LIma?" ^^'' freighted for the purpose; the seaman was of- 

refnsedtopto. fered a continuance of his contract, in the freighted 

sei provided' vcsscl. He rcfuscd ; and now claimed his wages 

ther toiM^ior. ^^ ^^^ ^™^ ^^ *^ ship's incapacity to proceed ; and 

fation of the two months additional pay, for his expenses and loss 

ciaimrjd of time, in returning home. The extension of his 

a^tk>nai X claim beyond the wages due on delivery of the fir^ 

T^^court cargo, was the chief point in dispute* 

refused him Couvt. This scamau comes before nie with a 

diti^lui- ' barren case* I sec no eqiKity' in his demand for the 

flutter pTrt additional pay, and as little justice in' his claim, af- 

of the voyage, tcr the delivery of the former cargo. The freight 

was earned to that time, iind his wages attached to 

that fund. I do not feel myself warranted in allow- 

, ing more than the wages to the first port, and for 

half the time of stjiy there. His refusal to continue 

his contract, though in another ship with the same 

cargO| is tantamount to desertion ; and though there 
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seamen's wages. 



is some difficulty in bringing his case to that point, Hmdnun 
owing to the change of ship and strict construction g^;^^ 
of our laws; yet I think he has not a well-founded ^^^v^^^ 
claim upon the freight, arising from the transhipped 
cargo, as he did not, though he had it in his option, 
assist in earning it. He cannot be entitled to the 
allowance, usual in common cases of voyages inter- voyag« 
mitted, by beine: broken up for the interest, profit, HT*^^"^ "p *<» 

. n 1 T 1 X / the interest of 

or convemence of the owner. In such cases, I al- owner, addi- 

• J* ^« J* . • tionalaiiow- 

ways exercise a discretion according to circum- anceof wages 
stances, and allow from one to three months pay, p^^* 
in addition. On a careful enquiiy, repeatedly made, 
I do not find any precedents, exactly ascertaining 
the additional allowance. Where I have thought Allowances 
them entitled, I have given to seamen one month's when voy^igcs 
pay, in voj^ges broken up in the West Indies, or ^rokenu^ 
distant ports of the United States ; two month's pay, 
if in Europe; and Mr^e months, if in India; and in 
one case,y&«r month's pay, under peculiar circum- 
stances.* In all cases of voyages broken up, I have ^ merehant 
allowed the merchant an alternative. If the sea- "**y ^^ f**« 

seamen their 

men were accommodated with passages and sup- pusagehome 
plies to bring them home, equivalent to the allow- exm! w^a^, 
ance, I have suffered this to be substituted fpr the 
additional wages. If births, on the terms of the 
briginal contract, were procured, and means of sup- 
ply of necessaries, for the voyage of return, were 



* The passage to India being accounted equal to two and a 
hsAf passages from the United States to Europe, I have deemed 
myself warranted, when uncommon circumstances urged the 
measure, to allow four months and upwards. I should not hesi- 
tiite to allow more, in an extraordinary case. 
• *'" -' Km*- .^:^ 
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ssamiivn's wages. 



lixmislled, I hasne refused addkional p&y. Tht 
s^. only lairs in which I have found any ra'te of ollimr 
V^^v'^i^ - ance fixed, are those of Spain. These jseem i«9 
^o^'&L^S* fix the rates, accordi;^ to the iplaoe <)f tffenkiiiigup 
allowance, ,the voya^, at certain designated pcopcHrtion:^ But 
nerai is dl! in general, it is a matter of discretion, and the true 
SSSSi fomt of justicenotalways easy to be found. In 8om« 
between a ^cases dicpe is a distinction (as thene is in claims 

vessel sentout - . . , , - 

not aea-wor- HoT luswance) between a voyage .broken up hy the 
*^omlng°so -^^cfeiJt of Ac owncr, in sending a vessel to seg, 
by a casualty* ^bund tp have been .unw/orthy in the outset, and one 
(tendered so by unavoidable casualty. In tibe for- 
mer case, the merchant is ^delinquent, and subjects 
ihimself to all consequences: in the latter instance, 
he is unf(»tunate, and entitled to equitable consi^ 
[4^ It is somewhat similar to wreck, w^re 



* Where sedmen are sent home at the expense of the owni^r 
or master, they must be allowed for their time at the contract 
rate of wage^. A change of the voyage, or voluntary deviation, 
is a breach of contract, and is governed by other principles than 
those which prevail when voyages are broken up from neoes- 
sity or misfortune^ Xhe seaoiao must have his option. to .gp 
the i^ew yoyage) on iJie terqis of the old contract ; if be ip^es 
iiis election to return home, he must be furbished with the 
means, and reasonable pay, according to the rate agreed. If the 
change or deviation is with intent to procure hands at less 
wages, or to afford an excuse for discharge of the marioers 
without lawful cause, wages for the voyage originally contracted 
&r, arc recovjerablei and have been decreed. These are not 
singular cases: they have too often occurred. They fall within 
t)ie principle, that full wages are due whcyre the discharge is not 
fi)r lawful cause. Anomalous instances, very atrocious, have 
been in proof: one, of a ship going out of her way, to put oh 
shore two seamen, alleged to have .been mutiooy s, but no tes- 
timony of this w^ exhibited ^ they were l^d^ ojq a desart 
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seamen's wages. 



fireight, if goods saved, is due pro rata itineris^ or Hindmwi 
entire'^ if sent to the place of destination. Seamen sjmw. 
assisting in conducting the cargo to its intended 
port, participate in all the advantages; because they 
ensure to the merchant the acquisition of his fund, 
out of which wages are paid. But it is otherwise 
with those who will not afford their assistance, 
when both tlieir interest and their duty require it. 
Nor do 1 think it material, where the seaman may^ 
if he chooses, continue and fulfil bis contract, rlfhm 
or htfw the vessel became unfit fcxr the further per« 
fbrmance (A her voyage. 



Island in the East Indies, to which a savage race of sea rovert 
occasionally resorted. These victims were stripped of all their 
clothes by the savages, and experienced every extreme of dis^* 
tress and disease, in a tropical climate, to which one of them fell 
s sacrifice. The survivor returned, and I adjudged to him 
wages for the voyage; and left other circttriistaaiies, to be in- 
vestigated in another tribunal. 
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STEWARDS OF SHIPS. 



Black, steward, 1 

versus V 

The ship Louisiana. J 



A STEWARD of a ship belcmging to Phi- 

180*. ladelphia, was discharged, for malconduct, at Liver- 

!J'^P^^]t pool, in England, where the vessel had delivered 

discharged in her cafgo, and earned her freight, for that section 

afoi^ignport. ^^ ^^ yoyagc. On the ship's arrival at PhUadel- 

phia, he sued for wages during the whole voyage. 
He alleged that he had been discharged, at the fo- 
reign port, without lawful cause. It appeared, in 
proof, that the steward had carried on shore, and 
sold, a considerable quantity of cabin-stores and 
provisions, which had been left on board by pas- 
sengers. He had, by landing these articles, en- 
dangered the ship, under the revenue laws of that 
country. ' 

For the steward, it was ccHitended — 
1st. That the stores and provisions left on board 
by the passengers, were his perquisites. 

2d. That if they were not, he had tendered 

amends and satisfaction, and offered to return to 

his duty, and should have been received, agreeably 

to the maritime law. 

Remnants of Court. I am satisfied, on due enquiry, that the 

ship<«toresare ^ ^ , ^ j ^ 

notperquisitcs rcmuauts of storcs and provisions, are not perqui- 

^ * ^* * sites of the steward. They commonly belong to 

the master, unless it is otherwise arranged, by the 

custom and usage m such cases. The passengers 

may, and often do select certain articles of extra 
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STEWARDS OF SHIPS. 

stores, for their own disposal ; I find no positive, or Black, 
legal regulation on the subject, much less, any the^hip 
giving a property in such stores, to the steward. If Louisiana. 
the fact or law, were, as is contended in this cause 
by the steward's counsel, it would be his interest 
to stint the passengers, that he might possess the 
remnants. 

I consider the steward, as having been guilty of 
a flagrant breach of trust, and of embezzlement. 

There is no proof of tender of amends and sa- no amends 
tisfaction. Such tender and submission, would ^^^^^[\, 
operate favourably to a mariner, having committed fication. 
a pardonable fault; but no amends, or satisfaction, 
can be made, for a disqualification or incapacity. 

Although the cook and steward are authorized cook and 
to sue in the admiralty court, as mariners and part sue^'^a^r.^ 
of the crew, yet I have distinguished their cases, as !*«»» y«^>*^ 
their duties are distinct from those mariners em- are distinct. 
ployed in navigating the ship. If the cook or stew- 
ard is found incapable, from dishonesty, drunken- 
ness, extreme filthiness, gross ignorance or negli- 
gence, to perform their duty, I have often ratified 
their dismission, with more latitude than that of ma- 
riners, who may know and do their duty, though 
guilty of temporary aberrations r and I have not 
deemed the master so rigidly bound to receive them 
though he may consent to the re-acceptance of their 
services. 

If a steward is an habitual drunkard, if he grossly The lawful 
wastes, purloins and sells, the stores committed to aSi^e of a 
his charge, it is lawful for the master to dismiss steward, and 

TT J 1 • r the master IS 

him. He renders himself unworthy of further trust, notcompeiied 
and is unfit for so confidential a station. If dis- l^n?*^^ *"^ 
missed^ the master ought not to be compelled to 
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STEWARDS OV SHIPS. 



esl 
Louisiana. 



dtack receive him again. Disobedience^ * MHial dinmkm^ 
thelhip ness^ passionate or insolent - behaviour^ ac&identat 
negligence^ or carelessness'^ may be overlooked and 
forgiven* During a long, or untoward passage, and 
with some masters as well as passengers any pas- 
sage is a trial of patience and temper : stewards 
are often the objects of acidities, arising from other 
causes than their own conduct* Cooks have also their 
share, of such acrimonious eflferveficences* Thes6 
place them often in situations, to revolt against what 
they deem unmerited ill-treatmetit; butitisdieirduty 
to suffer beyond the point of moderate forbearance^ 
Casual of. Amends may be made for offences, venial, or not 
overlooked, invcteratcly vicious, and on submission, or tender 
of satisfaction, their sevices should be ce-accepted. 
In such cases I have decreed wages; especially, 
when it required a more balancing, or nicely dis- 
criminating view of the subject than I desirel to 
take, to determine who was most in fault. The 
solemnity of a contract, always should ttmi a doubt*' 
_ ^ ^ ful scale. 

But confirm- 
ed and incor- *But want of honesty is a disguaUficatiorij and 

adis^uIiSca- not a pardonable fault in a steu^ardj to wliom are 

lion. 



• This is another exception to the general rule of obliga- 
tion to receive a repenting member of the crew, tendering his 
service and amends. This rule may be tested by its excep* 
tions; excefitio probat regtilam. There can be no atioends for a 
radical disqualification. Although I have often decided^ that a 
repenting manner, discharged even for lanvftd cause^ should be 
again received, agreeably to the law of Oleron; yet I have not 
90 decided, without limitation. One shipping for a seaman, who 
was utterly ignorant aild incapable^wh^therfrom want of nautical 
skitt jor disease^ at the time of rnaking the c<mtr0i^f'''-onc dis- 
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STEWARDS OF SHIPS. 



committed the necessaries, conveniences and com- Black 
forts of those on board. His duties are peculiar, thcship 
and separate from those of common seamen. His Louisiana. 
case cannot, in ihany respects, be considered with- j^^^ ^^^^.^^ 
in the reason and contemplation of the rules of the ^*»« ^^ ^^^ 

1 !• 1 1 * • • ^ re acceptance 

maritime laws, applicable to manners committing of marinen. 
faults. I decree wages to Liverpool, deducting the 
value of the articles embezzled. 



charged at& really dangerous to the pj^ace and safety of^tbc ship, 
or the property on bpard— inotoriously dishonest aQd incorrigi- 
ble— <faas never been bdd to be unconditionally entitled to a 
i^estoratioQ to -hii contract. In such cases I have ratified the 
mhi^ of tbfs m9^^9 19 rei^eive himr on my terms. 
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PERQUISITES CLAIMED BY THE SHIP's COOK. 



Thomas Parker, cook, 

versus 
The ship Calliope^ Florimond ; J. Dusar, 
owner and respondent. 



DECJtEE. 

1806. THE respondent, the owner, allowed the claim 

y^^^y^^ of wages, but made a charge against the libellant 

meot charged for the amount of a quantity of snipes slushy valued 

^ifngThe ^^ ^t seventy-eight dollars and upwards, which he al- 

giip's slush, leered the cook had embezzled, sold and converted 

£nqu]ry into ^ ^ ' ^ 

the custom of the procccds to his own use. The libellant proved 
latlv^^to'tWs by a witness, Avho swore that he was present when 
article. ^^ agreement was made by the captain, that the 

cook should have the slushy in addition to pecuniary 
wages. The cook desired this to be entered on the 
articles, but the captain said his word was sufficient, 
and nothing was inserted but the wages to be paid 
in money; and the witness also asserted, that the 
owner assented. The same witness also declared, 
that the captain, after the ship's return, acknow- 
• leged the agreement with the cook, for the perqui- 
site claimed. The clerks in the owner's compting 
house swore that no such conversation took place 
in their hearing, though they were present in the 
compting-house, at the time of the alleged transac- 
tion; and one of them was active in forwarding the 
business of shipping the men. A witness, who had 
been a mariner on board, on the ship's return from 
the voyage in question swore that the captain at 
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Newcastle, on the Delaware, had given express per- iHtrkcr 
mission to the cook to sell the slush, alleging, that theship 
it was offensive, and the sooner it was taken away ^ Caiiiope. 
the better. The same witness proves that the cook 
on the voyage, had mentioned, in the presence of 
or so near to the captain, that he must have heard 
him, his right to the slush. He also proves, that 
the cook was for some time sick, and the steward 
performed his duty, and was permitted to take and 
sell the slush, collected in that period* No direct 
testimony, to discredit the libellant*s witnesses, was 
produced ; but objections to the credit of the first 
witness, were founded on the improbability that 
the agreement should have been made, and the 
clerks not hear it, in a small apartment. No im- 
putation was attempted on the character or credit 
of the mariner testifying to the transaction at New- 
castle, save that the general incorrectness of seamen 
was hinted at. 

An importance was given to this cause, by sup- 
posing that a general custom of the port for allow- 
ing the perquisite herein clsdmed to all ship's cooks 
was endeavoured to be established. A number of 
depositions were filed and read, disproving this cus- 
tom, as a privilege to be claimed of right, though 
often allowed to cooks from motives of generosity. 
The danger of the permission was shewn, as it gave 
opportunities to fraud, by encreasing the quantity of 
$lush with ship's provisions, at the hazard, in long 
voyages, of producing a necessity for short allow- 
ance to tiie crew. A point was made that no parol 
testimony could be received, as the article in writ- 
ing expressed no such perquisite as part of the 
agreement. 

K n 
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PERQUISITES CLAIMED BY THE SHIP's COOK. 

Parker Court. I dcsire that it may be understood, that I 

the^skip do not ground my decision upon any general custom, 

Calliope, j^y ^^ich ship's cooks can legally claim the perqui- 

jj^^[|^[^]^^ site to which the libellant alleges his right. Several 

the port to years ago, I investigated an alleged custom, that 

claim by the Stewards should, of right, have the remnants of cabin 

^^suX^ ^ stores after the voyage ended; and decreed they had 

no such right. There is no such general custom, 

as that of cooks having, of right, the slush; and, 

therefore, in this case, it can only be claimed under 

the special agreement. 

It appears to me, that the shipping articles con- 
templated by the act of congress, do not necessarily 
require these supplementary grants of addition^ 
benefits to be inserted. The privileges to mates, 
&c. are never specifically written in the articles; 
which seem only calculated for pecuniary agree- 
ments. Therefore, parol testimony may be given 
of such extraneous matter. 

My decree will be formed solely on the point of 
the alleged embezzlement. 

I should have hesitated to have given perfect 
credence to the first witness, who swears to the 
agreement in the owner's compting-house, were his 
testimony not corroborated by the mariner who 
swears to the captain's licence, confirmatory and 
executory of the agreement originally alleged. The 
^ captain was the agent of the owner; and if he has 

made an agreement, or given privileges contrary to 
the owner's interest, or instructions, he is responsi* 
• ble. The cook cannot be charged with embezzling 
an article carried away and sold by the express license 
of the master. Here are two affirmative witnesses, 
swe^ing expressly to the point of an agreement, and 
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a posterior ratification and license. These witnesses Parker 

I am legally bound to admit in proof. I cannot re- ' thclhip 

ject them as unworthy of credit, from any general Caiuope. 

prejudice, which it is my duty not to indulge. v-^nrv- 

Wages decreed to the libellant, amounting to ^j^* ^' 
one hundred and fifty dollars, with costs. 



n 
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SESSr 



seamen's wages. 



M'Quirk) and others, mariners 

•^eratLS 
The ship Penelope, 



1 



1805. A CLAIM for wages for the voyage was iir- 

^^^^^^^^^ stituted against a merchant, whose ship had been caf- 

wise lost, ried in by a belligerent^ adjudicated, and ship and 

^Zx^^^ cargo condemned in the court of the captor. . A 

merchant had point was made, tliat the owners had received in- 

received in- •■• 

surance on surancc on the freight, and thereby the fund for pay- 

the freight, . . j 

and refused, uig wagcs was restored. 

Court. This point has often been made and 
over-ruled^ and must be at rest, in thiis court. I have 
constantly held, that the insurers have all benefits 
accruing to the owner ; and are not answerable to 
mariners, nor is the owner, in such cases. The fund 
for paying wages was lost to the owner by the con- 
demnation, as much as if no insurance had been 
WagCT can- made. Seamen cannot, it is held, directly, insure 
not insure . ^^g^g . ^j^^ jf g^^ j^ ought not to be douc circuit- 

ously, through the owner, who would in that case^ 

lose so much of the insurance, for which he, and not 

Ships forfeit, the mariners, paid a premium. If, indeed, a ship 

ed by the , ^ « . , , , T ' , r V , i 

owner's mis- bc forfeited by the misconduct of the owner, and the 
seamen are not amenable to consequences, this may 
be shewn against the owner, whether he is insured 
or not. The contract for insurance is between the 
owner and underwriters; and the seamen are third 
persons, neither parties or privies to the agreement. 
If the freight be lost, the claims of mariners cannot 



conduct. 
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be aided by the precaution of the merchant, who for M'Quirketai. 
compensation, procures others to bear his risks. theskip 
Seamen generally know, as well as merchants, the P«n«iopc. 

nature of our commerce ; and enter into contracts. ^"^"^^^^^"^ 

' , , , Seamen coft- 

under its cu-cumstances. Freight being lost, is the tract, with 
ground of recovery against underwriters; but it is icdge oTthe 
the reverse, as between owners and seamen. Cap- «>""«»™* 

' A nature oi oiir 

ture, as much as wreck, extinguishes the fund, if t«dc 

the loss be total ; and there is no difference between 

the effects of loss, in the one case or the other. In 

some instances, where the goods were condemned. Freight paid 

and the freight paid by the captors, I have allowed ^^^^^^^ 

wages to the seamen, but never where losses have creed—re- 

been paid by underwriters. I consider the cases to loss is paid by 

stand on very different grounds. The freight is *^ "«"«"• 

saved by treaty or the lavv^s of nations, in the case 

of payment by captors, and there is no difference, 

fuoad hoc^ whether the ship had earned it, by arrival 

at her port, or the amount paid in this way ; but in 

the latter case, the freight must be actually lost to 

the owner, to induce a payment by the underwriters, 

not of the freight, but (for a reward previously 

l^ven) an equivalent, or compensation, for its loss. 
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Bell) and others, 

versus 
Sloop Anni and cargo 



.} 



DECREE. 



THE libel, and the depositions and exhibits, 
in support of it, state, that on the 8th day of Octo- 



The ship Bel- ^^ 1806, the ship Bclvidere, Michael, master, 
videre fell in Qwned bv Bell, and others in the libel mentioned, 

with the Ann . "^ , 

at sea, dc- in north lat. 3 8 deg. 42 min. and 60 deg, W. fell in with 

doncd' and in the sloop or cutter Ann. Her name blacked over> 

rinkmg°Vhc ^^ ^^ scarccly to be discernible : she had been loaded 

Ann was nyith fish ; part whereof had been thrown overboard, 

the port of Her situation was critical, having been stripped and 

by^a part of*' dcscrted by her officers and crew. Oh taking pos- 

the crew of ggggjon of her, about foirty barrels offish were thrown 

the Belvidere, . 

and libelled ovcrboard to lighten her. She was taken in tow by 
The^ourt^ai- the ship, and brought to Philadelphia the 29th of 
hSf of^the ^^ same mqnth, with great labour and difficulty, 
net amount of She arrived within the capes of Delaware, on the 

the sales as 

salvage.* 21st. A gale of wind blew hard for near three days 
in the bay, and put the ship into difficulties for 
want of hands, and required great labour and ex- 
ertion of those on board the sloop, to prevent her 
loss. 

The sloop was full of water when boarded, and 
had neither sails or rigging ; but these were sup- 



* See the cases of salvage, ante pages 3 1, 48, 70, 87. 
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plied from the ship, which towed the sloop upwards BeU et ai. 
of a thousand miles. The chief mate of the ship, the doop 
with Frederick Collins, John Holme, and the boy ^ ^"^ 
Jacob, were put on board the sloop when taken 
possession of, and so continued until her arrival at 
Philadelphia. Their duty was to attend to the 
sails, steer after the ship, keep her free, and other 
necessary business, both before and after her sepa- 
l*ation from the ship. 

The value of the vessel and freight, as it is 
stated in the policy and freight list, amounting to 
more than « 12,000- 

I see nothing in the principles of this case, to 
distinguish it from cases of salvage, frequently oc- 
curing here. In the facts, there is much merit and 
;some singularity. I think it is among the few 
cases of vessels entirely deserted, and left without 
any part of the crew, to their fate. This may cause 
an appearancie of hopeless dereliction ; but it is no 
more so than that of goods thrown overboard, or 
found Jloatsamy or ligan. The value of the ship 
and freight has its usual influence. It operates, on 
a comparison with the amount of property saved, 
to increase the proportion of salvage, from that al- 
lowed where the reward is greater, when the fund 
out (rf which it is granted is more ample. I increase 
or diminsh this proportion, according to the amount 
of jthe articles saved. Proportions of the amount 
of sales either in gross or nett, or in the total value 
of the articles, where their value is found by ap- 
praisement, are not so much rules with me, nor 
should they be, as the sum actually received by the 
salvors. If the property saved is considerable, the 
proportion is less ; if small, the ratio is greater; so 
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Bell et al. as to pfoduce a sum, \a my mind sufficient, to rer 
the di)op ward the salvors, and encourage others. This must 
Ann^ ^ Yy^ regulated by circumstances, and an attention to 
the interests of the owners, as well as the claims of 
the salvors. If the amount is small, it is a casualty 
of which they must take the hazard. They can only 
have a reasonable reward, in a fit proporticm of the 
property saved, whatever maybe the property risked. 
I have never heard of any losses accruing to ships^ 
while saving livesorproperty at sea. In the instances,, 
and they are not few, I have generally had before 
nie, no more profitable employment could be found 
for the ships, or their crews, engaged in the risks 
and dangers so much relied on, for swelling rewards 
as cases of salvage; be this as it may,, the due 
weight of such circumstances iay£' never been over* 
looked. As to labour and difficulty, one cannot 
nicely balance and weigh them ; they being gene- 
rally produced by circumstances incapable of esti^ 
mation. Some advantages accrue to ships taking 
on board the crews of perishing vessels; they always 
assist in the navigation, and often in the salvage. In 
the present instance the Belvidere had no such ad* 
vantages; and being obliged to divide her crew, her 
risk was increased, and they experienced more dif- 
ficulties : but I know not how to make this a mat- 
ter of pecuniary calculation. The officers and crew 
always participate in the amount allowed to the ship; 
their proportions are greater or less, as the total of 
salvage is great or small. I gave my opinion, an^ 
mentioned my practice on this head, in the case of 
the Cato,* in these words — " I cannot depreciate the 



» Ante page 61. 
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sen^ices performed by the officers and crew of a Beii ct ai. 
vessel of small value, by making that the rule for the doop 
reward, either as it respects the owners of the ves- ^ ^^ 
sel saving, or of the property saved. Nor can I 
inflate a case of little merit, by augmenting the sal- 
vage, in any thing like the proportion of value of a 
vessel and cargo of great amount." If the whole 
amount of salvage be but an inadequate reward, the 
men who stake their lives and apply their labour, 
must be considered in remuneration, equally with 
the owners of the ship and cargo, alleged to be put 
to hazard. It is an extra duty and voluntary ser- 
vice, to which mariners cannot be legally compelled, 
and must be invited. 

As to any argument founded on the total dere- 
liction by the officers and crew of the deserted ves- 
sel, I see notits force. The owner of the derelict, 
as it is called, may sometimes be benefitted by 
signals and exertions, made by any or all of the 
crew remaining in his vessel ; but I do not see that 
because his case, JlhaHi|^ wanting such benefits, is 
the mate hopeless, the conduct of the salvor be- 
comes more meritorious. I have always considered 
the saving the lives of the officers and crew of a 
perishing vessel, the most valuable and laudable 
part of the transslction. I have never esteemed the 
amount of the property recovered, worthy of com- 
parison with it; much less does it deser^^^e to be ele- 
vated in the scale of merit entitling to greater pecu- 
niary reward, than that allotted to those, who save 
lives, as well as property. I confess, that if my 
obligations in the station I fill, justified me in yielding 
to my sensibilities, I should reward those who saved 

o o 
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Belletal. 

V*. 

the sloop 
Ann. 



The seamen 
put on board 
the Ann, 
allowed a 
grater pro- 
portion of 
salvage. 






life, in a far greater degree than the. salvors of v pro- 
perty. I think the policy of encouraging risks to 
save lives in jeopardy, should warrant a preference 
in reward of the former, much beyond that allqwed 
to the latter. At any rate, it would be highly dis- 
couraging, imprudent and unjust, to increase the 
compensation and premium, because no lives were 
saved, when the property was rescued from, des- 
truction. 

Considering this case under every aspect in 
which I have viewed it, and it being one wherein 
the property recovered is not very considerable, and, 
of course the property saved is in less proportion to 
that risked, and the labour and difficulty of secur- 
ing it have been great, I allow for salvage, one half 
the net amount of sales, to be divided as directed 
in the case of the Cato ;* save that the first mate, and 
hands put on board the sloop Aim, are to receive 
half a share more than those on board the Belvi- 
dere, on account of greater peril and additional 
exertion, after parting with the ship during the 
storm in the bay of Delaware. I very cheerfully 
follow the precedent prescribed to n\e in the case 
of the Blaireau,** and give the boy Jacob an entire 
share, to be received by himself, and for his own 
use, for this extra duty. It is true that the officers 
and hands on board the Belvidere, had their portion 
both of labour and difficulty; but I think those in 
the deserted vessel, with less means and worse ac- 
commodations, were more perilously situated, espe- 

« 

a Ante page 69. — ^ Cranch. Rep. vol. ii, p. 240. 



ADMIRALTY DECISIONS. 283 



SALV/IGE. 



cially after parting with the ship : a hazard they en- Beii et ai. 
countered, during the whole of the passage, in a the doop 
vessel not thought safe or seaworthy, by its own 
officers and crew. Additional encouragement 
should be given to such adventurous salvors, from 
motives both of policy and justice. 
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William Small^ and others, 

versus 
Goods saved from the schooner Messenger 



} 



i8or. 



Goods taken 
froma wreck, 
libelled for 
salvage, and 
one-third of 
the gross 
amount de- 
creed by the 
court. 



■J' 



THE libellant, master of the brig Catharine 
of Norfolk, on the 5th of September last, in lat. 
37 deg. N. and long. 68 deg. W- fell in with the 
wreck of the schooner Messenger of Baltimore, 
White, master, having lost both her masts, sails 
and rigging; the captain, mate, and eight hands 
remaining alive, seven of her crew having perished. 
After a vain endeavour to put the schooner in a con- 
dition to proceed on her intended voyage from Bal- 
timore to Vera Cruz ; the libellant and crew took 
out of the wreck and saved from destruction, sun- 
dry articles in the libel mentioned. The hardships 
of the officers and crew of the Messenger are des- 
cribed, and it is said in a deposition, not admitted 
as legal proof of all the facts, that the captain of the 
schooner, the mate, and one hand, were taken on 
board the brig, and the rest of the surviving crew 
were admitted into the ship Unicom, bound to 
Bremen, which ship saved, aud carried on her 
voyage, a more considerable quantity of the cargo 
of the schooner. The articles saved by the brig 
Catharine were carried to Madeira, and brought 
from thence to Philadelphia, occupying the room 
of about fifty barrels freight, valued at one hundred 
and twenty dollars, the cargo of the brig being dis- 
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placed to receive the goods so saved. These facts Sm^iictai. 
are agreed by John Craig, one of the owners of the Goods saved 
vessel and cargo of the schooner. Messenger — and ^^^m. 
that the schooner was abandoned and left at sea. 

Court. There is no claim by the owners of the 
eargo of the brig Catharine, nor does there appear 
any very peculiar merit in this case, to distinguish 
it from the common cases of saving goods out of 
vessels (under like circumstances) in the labour or 
difficulty of saving : but it is, among others, a strik- 
ing instance of the impediment to saving goods out 
of a perishing vessel, interposed by the cargo of 
the vessel employed in the salvage. Much more 
of the Messenger's cargo would have been saved, 
if it could have been admitted into the brig Catha- 
rine. This is not a circumstance favourable to the 
arguments advanced for rewarding owners of the 
cargo of the saving ship^ when, in general, a vessel 
in ballast is most capable of, and commodious for, 
recti ving goods out of perishing vessels; and it 
relieves me from some difficulty as there is no 
claim, on this account, by the owners of the cargo. 

Under all the circumstances, I think it right to 
allow as salvage, one-third of the gross amount of 
sales, clear of all costs and chains. 

This is to be divided between the owners of the 
ship and the officers and crew of the brig Catharine, 
in like manner as was directed in the case of Taylor 
and others against the brig Cato, heretofore decreed 
in this court. 

Therefore, I adjudge, order and decree as fol- 
lows, to wit. The gross amount of sales, as ap- 
pears by the marshal's return, is two thousand eight 
hundred and sixty-four dollars, and thirty-nine 
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Small et al. 

«#. 
Goods saved 

from the 
Mes^nger. 



Salvage al- 
lowed to 
slaves on 
board the 
Catharine. 



cents* Of this sum I adjudge, order and decree^ 
that the libellant, on behalf of himself and all others 
concerned, have and recover in full satisfaction, for 
and as salvage, the one-third part, or nine hundred 
arid fifty -four dollars, and seventy. nine cents, to be 
apportioned as follows : 

Messrs! Olivera, Fomandey £sP Co. of 
Norfolk, owners of the brig Catharine, 
shall receive and take one-half of the said 
sum of nine hundred and fifty-four dol- 
lars, and seventy-nine cents, or 2 477 39 

The remaining half of the 
said sum of nine hundred and 
fift3^-four dollars, and seventy- 
nine cents, shall be divided 
amongst the officers and crew 
of the said brig Catharine, as 
follows, to wit. — The same 
shall be divided into twenty 
parts or shares, whereof, 

William Small, the master, 
shall have eight shares, or JS 190 96 

Samuel Wilson, the mate, 
«hall have four shares, or 95 48 

James Parker and Robert 
Sennett, white men, and ne- 
groes William, Joe, Europe, 
Lewis, Jerry and Peter, slaves, 
all seamen, shall each have one 
share, or twenty-three dollars, 
and eighty seven cents, 



190 96 



477 40 



iS954 79 
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The negroes William, Joe, Europe, Lewis, 
Jerry and Peter, . being slaves, are nevertheless to 
receive their proportion of sdvage, as mariners on 
board the brig Catharine, for their own separate 
use. And all costs, duties and charges are to be 
deducted from and paid out of the remaining two- 
thirds of the gross amount of sales, and the balance 
to remain in court, subject to further order and 
decree. 



Small et al. 

«*. 

Goods toved 

from the 

Messens^r. 
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Willings ^Francis, and Samuel S. Cooper, 

versus 
Peter Blight. 



} 



1800. THIS was a petition to permit the majority 

of owners to proceed with the brig Amelia on a 
voyage, after giving stipulation for value of the recu- 
sant owner's share. 

In this case the proceedings will shew the course 
originally taken by the parties.* The court was 
clearly of opinion that the cause was one of admiralty 



*To the honorable Richard PeTerSj judge of the district court of 
the United Statesj in and for the Pennsytvania district. 



The petition of Willings ^ Francis, and Samuel S. Cooper, 

RESPECrFULLr SHEWErHj 

Petition. That your petitioners arc owners of three-fourth parts 

of the brigantine Amelia. That your petitioners are desirous of 
sending the same vessel on a voyage to St. Sebastians in the 
kingdom of Spain, and fromi St. Sebastians back to Philadelphia. 
That the remaining one-fourth part of the same vessel be- 
longs to Peter Blight of the city of Philadelphia, merchant, who 
refuses to join in the said voyage, or to suffer the same vessel 
to sail on your petitioners' own account. 

Your petitioners therefore respectfully pray, that this honor- 
able court conforming to the established law and usage of the 
admiralty, will grant a citation returnable at the next court day 
to the said Peter Blight, to shew cause, if any he hath, why your 
petitioners should not be admitted to give security for the safe . 
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jurisdiction; and that it had power to authorize the wmingsctai. 

majorit}'^ of owners to fit out and expedite the vessel pctcrlaiight. 

on a voyage to be designated in the stipulation, and ^^^^v^v^ 
it directed accordingly. 

The question of freight was accommodated; and 
the court gave no final judgment. An opinion was 

however intimated that no freight was legally de- Freight not 

mandable by a recusant owner, who would neither mandabie by 

sell at a reasonable appraisement, or make advances ^^"buThis"' 

for outfit; but his share of the vessel should be se- share of the 

vessel must 

cured to him, that as he gains no profit, he may in- be secured to 
cur no loss. It appeared unreasonable, that those 
who were prepared, and desirous to put their pro- 
perty into a state of activity, should use their funds 



return of the same vessel, and thereupon proceed with her on 

the said intended voyage. 

WILLINGS tsf FRANCIS, 
SAMUEL S. COOPER. 

August 16th, 1800. 

The words " and from St. Sebastians back to Philadelphia," 
inserted in the libel on motion. 



In the District Court of Pennaylvaniai 

WiUings iSt Francis, 

mersut 
Peter Blight. 

• 

The answer of Peter Blight of the city of Philadelphia, Answer. 
merchant, to the petition of WiUings ^ Francis and Samuel 
Cooper, respectfully sheweth, that the respondent admits that 
the said petitioners are owners of three-fourth parts of the bri- 

pp 
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Wiiiingsetai. dispropoitionably for the benefit of a delinquent 

vs. 
Peter Blight. OWnCF. 

K^^Y^\J During the progress of the cause the following 
opinion was given by the court. 

Whether the minority shall or shall not be com- 
pelled to sell, has not, in the opinion of the court, 
been here judicially determined, It is asserted,* that 
if the majority of owners refuse to fit out, they are 
compellable to sell at a valuation; and so are part- 
owners, deficient and unable to fit out the vessel. 
This majority or minority, means those who hold 
the greater or less proportion of property. In the 

Major part, Sea Laws, 3d ed. 442, it is said, that " upon any 

in value mav 

fit out against probablc dcsigu, the major part of the owners may, 

consent of the 

minority J • 

though they ^ » Beawes, Lex. Merc. 49. 

must comnfiu* 

nicate the ^ 

design. " 

gantine Amelia ; but this respondent avers that before the filing 
of the said petition he had assigned all his property, real and 
personal, whatsoever and wheresoever, to George Blight, 
Thomas Murgatroyd, and William Cole, in trust for the benefit 
of his creditors, and therefore he is no longer owner of the re- 
maining one-fourth part of the same vessel, nor entitled without 
the directions, authority and approbation of his said trustees to 
join in the voyage in the said petition mentioned, or to suffer 
the said vessel to sail on the said petitioners' own account. And 
this respondent further answering saith, that he.believes his said 
trustees would be willing, as he himself would be, to join in 
sending the said vessel on any voyage for the general benefit of 
the owners, provided such voyage was truly and fully made 
known to them ; but the said petitioners have not set forth to 
* what place or places it is intended to send the said vessel after 
her arrival at St. Sebastians ; and this respondent has been in- 
formed and avers that it is not intended that the said vessel 
should return from St. Sebastians immediately to the port of 
Philadelphia, but that she should be employed by the said peti- 
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even against the consent, though not without the WiUingsetai^ 
privity and knowledge of the rest, freight out their PetcrBUght. 
vessel to sea." 

^^ If it should so fall out that the major ^art, in 
number, protest against the voyage, and but one left 
that is for the voyage, yet the same may be eflFected 
by that party, if tiiere be equality in partnership." 

'^ If it falls out that one is so obstinate, that his 
consent cannot be had, the law will enforce him 
either to hold or to sell his proportion ; but if he vnll 
set no price, the rest may rig her out, at their own 
costs and charges, and whatsoever freight she earns, 
he is not to have any share or benefit in the same. 
But if such vessel happens to miscarry, or to be cast 
away, the rest must answer him his part, or propor- 
tion, in the vessel. But if it should fall out, that the 



tioners in a long, hazardous and circuitous voyage, not mention- 
ed or described in the said petition. 

And this respondent further answering saith, that the peti- 
tioners have not in their said petition oifered to purchase the 
late share of the respondent in the said vessel assigned as afore- 
said to his said trustees ; nor have they offered to sell the said 
vessel and distribute the money among the owners in propor- 
tion ; nor have they offered to give security for paying any part 
of the profits of the voyage or freight of the said vessel, to this 
respondent or his said trustees, nor have they offered to give se- 
curity for the return of the said vessel within a limited time. 
Wherefore and because this court has not jurisdiction of the 
case, the same not being ^ civil cause of admiralty and mari- 
time jurisdiction, inasmuch as the said vessel was at the time of 
filing the said petition and now is within the body of the dis- 
trict of Pennsylvania, and not upon the high seas. The res- 
pondent prays that the said petition may be dismissed with 
costs, Sec. 

A. J. DALLAS, /iroc^or /or the respondent > 
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Wiiiingsetai. tnajor part of the owners in value, refuse to set out 

Peter Blight, thc vessel to sea; there by reason of the inequality, 

ViX^y'O they may not be compelled; but then such vessel is 

to be valued and sold: the like, whether part of the 

owners become deficient, or unable to set her forth 

to sea.'' The 6th art. of the 23d section of the 

Laws of ordinances of Louis XIV of France, enacts, that 

Frsince* 

" No person may constrain his partner to proceed to 
the sale of a ship, except the opinions of the owners 
be equally divided about the undertaking of the 
voyage." Here " equally" means equality of pro- 
pert}\ 

It is a principle discemable in all maritime codes, 
that every encouragement and assistance should be 
afforded to those, who are ready to give to . their 
^hips constant employment ; and this, not only for 
the particular profit of owners, but for the general 
interests and prosperity of commerce. 

If agriculture be, according to the happy allu- 
sion of the great Sully, " one of the breasts from 
which the state must draw its nourishment," com- 



And now this twenty-second day of August, 1 800, It is or- 
dered by the court that the petitionee be permitted to send the 
brigantine Amelia in the petition mentioned on a voyage from 
Philadelphia to St. Sebastians, and back to Philadelphia, upon 
their entering into stipulation in the sum of six thousand dollars 
with approved security, as well for the safe return of the same 
vessel to Philadelphia, as for the payment to the said respondent, 
his heirs, executors and administrators, of one-fourth of the 
freight* of the same vessel for the said voyage out and home, 
deducting all reasonable and just mercantile charges. 

• Freight was inserted- agreeably to the consent of the majority of 
owners. 
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merce is certainly the other. The earth, the parent waiingsctai. 
of both, is the immediate foundation and support of Peteriu^ht. 
the one, and ships are the moving powers, instru- 
ments and facilities of the other. — ^Both must be 
rendered productive by industry and ingenuity. 
The interests and comforts of the community mil 
droop, and finally perish, if either be permitted to 
remain entirely at rest. The former will less ruin* 
ously bear neglect, and throw up spontaneous pro- 
ducts; but the latter require unremitted employ- 
nixent, attention and enterprize, to ensure utility and 
profit. 

A privation of freight, the fruit and crop of ship- 
ping, seems therefore to be an appropriate mulct, 
on indolent, perverse, or negligent part-owners. 



The following authorities were cited and furnished by the 
counsel, on the questions which arose in this cause. 

The jurisdiction of the court of admiralty. Denied — Hard 
473. Carthew, 26. Allowed— 1 Lord Raym. 223. 2 Stra. 
890. 2 Lord Baym. 1285. 

Stipulation must be— -1st. To secure safe return from the 
voyage, or pay value of share. 2d. Within a stipulated or rea- 
sonable time. 

Voyage must be designated. Though the vessel be put to 
sea without consent, the minority should be informed of the 
voyage intended. Molloy, 220. Lex. Merc. 52. 

Freight, to dissenting part-owners. Denied— 2 Cha. Ca. 
36. 1 Vem. 297. Ambler, 255. See Viner, vol. 6. Tit. Mari- 
ners. Allowed — 1 Show, 13. Ibid. (*J 6 Mod. 162. Fitzg. 
197. Skin. 230. 

See also Treatise on Commerce, vol. i, p. 29. Browne's 
Civil and Adm. Law, vol. ii, p. 131. 

* The cause having ended in a compromise, these authorities were not 
all read or examined. 
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waiingsctai. The drones ought not to share in the stores, ac- 
PfcterSiight. quired and accumulated by the labour, activitjr, 
foresight and management of the bees. Although 
the hive may be common property, it is destruc- 
lively useless to all, if not furnished with means of 
profit and support by industry and exertion; which 
should be jointly applied by all, before they partici- 
pate in beneficial results. Nor should the idle and 
incompetent be permittted to hold it vacant and use- 
less to the injury and ruin of the industrious and 
active.* 



* This point, seems not yet to be so decided as not to admit 
of question. The authorities in the British books, lead to oppo- 
site conclusions ; and leave the subject liable to controversy. 
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The following opinion was given by Judge Peters, in the Cir- 
cuit Court of the United States. It contains, in epitome, 
the principles of decisions in sundry causes in the District 
.. Court ; and it is therefore deemed properto be added to the 
Admiralty cases, as being a subject of that jurisdiction. 



Rucher iff Co. 

"verstcs 
Conyngham, surviving partner 



] 



The ship America, belonging to the defendants, ^^^ 
having on board a very valuable cargo, consigned r^^^d 
to the plaintiffs, met with very considerable da- Under what 

-I •• •17*1^/1 1 1 1 circumstances 

mage, and arrivmg m JLnglaAd, was placed under j^e master is 
the care of the plaintiffs' house there. The cargo a"t^onzcd,by 

*^ o the general 

was sent on by other conveyances ; and the ship powers legal- 

A • , . , . 1 ly incident to 

America, havmg undergone very expensive, and, his station, to 

hypothecate 



the ship for 
repairs. 



In the District Court of the United States for the Maryland Dis- 
tricf — present the hon, James Winchester. 



J 



Wilmer, 

vs. ^ Libel on a bottomry bond. 

The Smilax. 



The libel in this cause was founded on a bottomry bond for 1804. 
two thousand dollars, hazarded on a specified voyage, which 
voyage was never performed ; but instead thereof, the vessel 
perforined a different voyage, and was afterwards sold by Smith 
(who executed the bottomry) to Grace, the claimant, who al- 
leged himself to be a bond ^cfe purchaser, claiming an exemp- 



r 
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Ruchcr&Co. it is presumed, necessary repairs, was in the Hum- 
Conyn^ham. ^er, put up for freight, previous to her return to 
Philadelphia, where she arrived. It appears by the 
correspondence of Messrs. Rucher £sP Co. that the 
repairs of the ship were applied by the persons act- 
ing for the plaintiffs' house, on the credit, and for 
the. account, of that house; and not solely, or in any 
wise, under the idea of a pledge of the ship. It ap- 
pears also, that the plsuntiffs assented to, if not 



tion from the bottomry, on two grounds-— 1st, that the bottomry 
never attached; and, 2dly, if it did attach, that the remedy 
thereon could not be pursued in rem. after an intermediate 
voyage, to injure a fair purchaser. The claimant wholly failed 
in the proof of his being a fair purchaser : indeed the evidence 
produced, afforded strong ground to presume that the sale set 
up was nominal and fraudulent;, but his counsel strongly 
pressed the opinion that the bottomry never attached;, as the 
contemplated risk was never run, and especially if it did, that 
not pursuing the remedy in time, that is, when the vessel re- 
turned to port, but permitting her to go a second voyage it 
could not now be pursued— there was no question raised as to 
maritime interest. 

Cottr^.— Your argument amounts to this— that if a mort- 
gagee, does not instantly on his debt falling due, take posses- 
sion of the mortgaged premises, he looses his security. The 
hyfiothecation of a ship by the maritime law, is on the same 
footing as a mortgage of chatties on land, is by the common 
law. And the plain distinction in cases of this kind, is between 
liens arising by implication of law, and those which result from 
express pledge : the former may be lost by parting with pos- 
session, on which they depend, or evidence of other equivalent 
circumstances, but the latter depend on very different rules. 

The bottomry stipulates, that the vessel shall, with all con- 
venient speed, proceed upon the voyage on which the money- 
was taken up, and if lost during thkt voyage, that the obligee 
shall lose his money. The objection that the bottomry did not 
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directed the advance of, the monies for the repairs, Rucher&Co. 
for account of the defendants, and without any re- con^ghzm. 
ference to the pledge of the ship, at the tifne. A 
bottomry bond was however taken, by the agenta 
of the plaintiffs' house in England ; whether with 
their orders or not does not appear, but for their use, 
and for the amount of the expenses of repairs, at 
a preuiium of twenty per cent, making the sum of 
eleven hundred and sixty-six pounds sterling. 



attach is founded upon the defendant's own allegation, of the 
breach of his own contract and duty. I cannot conceive that 
that circumstance can alter the nature of the contract. It was 
originally a contract of bottomry, or it was not. If it was, the 
act of one of the parties, cannot alter i^s nature. The writ- 
ten contract is plainly a contract of bottomry ; and it can never 
be permitted to a defendant, to rely upon his own default^ to 
injure the rights and diminish the security of a fair creditor. 

The libellant's counsel considering this case, like the case 
of an insurance, which does not attach where the contemplated 
risk has not been run, again pressed it on the court — I did not 
see sufficient cause to change my opinion. 

On mature deliberation and revision of that opinion, I can 
see no reason to think it erroneous. 

The conti;act of bottomry, has probably been in use from 
the earliest periods of foreign commerce, and its long recogni- 
tion stands in the place of all reason, as it respects public 
policy. In questions resulting from that contract, as constitut- 
ing the jti9 fiignua vel hyfiotheca^ the interest of individuals is 
more to be regarded than that of the public. And it is not to 
be doubted, that he who takes upon himself the hazard of loss 
for the benefit of another, will adopt the best method of secur- 
ing himself, and look to all the securities the law allows, and in 
aid of that personal responsibility and sufficiency which the law 
creates by the very act of a loan, will rely on the thing — Quia 
filtia cautionia in re est, quam in fiersona. Dig. c. 106. 

The contract of bottomry may be either for a limited time, 
or upon a whole voyage ; and in both, the lender has the same 
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Rucher & Co. ^he qucstion on this part of the cause is, * * Whe- 
Conyngham. thcr the bottonuy bond be lawfully taken; and the 
defendant, of course, who does not dispute his lia- 



mtcK^^T^ bility to the payment of the amount of repairs, an- 

^^^^^s° med swerable for the maritime interest, charged on that 

Great utility instrument J ' 

Jtoiigation of There are no contracts more worthy of the at- 

b^ttom^ °^ tention of the courts of a markime nation, than 

where neces- ^^q}^ ^g are fiTOundcd in the true principles which 

saryaadlegal. «* t mt -r 



securities, to wit, the person of the borrower, and the thing oH' 
which it is loaned:^ and runs the same risk, to wit, a total loss,, 
if his money is effectually hazarded. I say effectually, for it 
must be out of his own separate power to recall the hazard and 
rescind the contract; and I hold it to be effectually hazarded 
when the contract is once completed, and the employment oC 
the money depends upon the sole volition of the borrower. 

The general analogy between this species of contract and 
l^at of insurance is very striking, but there are some differences 
very material to be attended to. The insurer parts with na 
fiinds or property until the misfortune arrives.. The lender oii 
bottomry deprives himself of his funds and property from the 
moment of the contract, and risks their entire and total loss- 
he hazards his money too, to a person who by the application 
to borrow on bottomry, announces a decline or embarrassment 
of his affairs. The contract of insurance by its terms imports, 
that the obligation on the underwriters to make good a loss^ 
arises only when that loss happens. The contract of bottomry, 
on the other hand, implies an immediate pledge and security 
defeasible upon a future event : the first is a personal contract 
simply— the latter a contract of pledge, as well as personal se* 
curity ; in cases, therefore, between the insurer and the lender 
upon bottomry, the latter is preferred. There has not been, ta 
my knowledge, any judicial decision upon the immediate ques- 
tion whether a bottomry in such a case attaches. Nor can 1 
find such a question ever stirred by English elementary writers. 
A strong evidence that the objection is not solid, l&ince the- very 
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ought to actuate the parties entering into engage- RocherkCo* 
ments of the nature of this now under consideration* Conyngfaam* 
TThese bonds are called by sir William Scott, and ^^^W^ 
so treated by all courts and writers on the subject, 
** bonds of great sanctity^ and highly necessary in 
onercantile affairs^ The greater their sanctity, ThissHmiiA 
and the more indispensable their necessity, the more j^^vTnT* 
carefully they should be guarded, and dvery diver. ^^^'^'"^ 
$ioii from their necessary or sacred usefulness^ pre*- improper 
vented or discouraged. 



purpotes. 



term bottonMy imports hyfiothecation by the maritime law-^ut 
there is much stronger evidence than any which results from 
the silence of jurists, to be drawn from principles which must 
be admitted to apply between insurers and lenders upon bot- 
tomry. 

I will suppose in this case for a moment, that the brig 
Smilax was insured for the voyage she actually sailed; and 
that upon her return voyage she was so materially injured by 
perils of the sea as to warrant an abandonment to underwriters 
as for a total loss, and a contest arose between the lender on 
bottomry, who should have the benefit of the salvage goods. If 
the insurer, in tlus case, must give way, I think it will not be 
contended that the owner cjhi stand agadnst the bottomry cre- 
ditor.— That the insurer in such case, is to be postponed to the 
creditor on bottomry, is I think, very clear. 

By an abandonment, the insurer is placed m the situation of 
the insured whom he represents, and can have no greater right 
Uian the insured had. 

The lender upon bottomry loses remedy only when the ship, 
^c. is vfhoUylost; and where a part is preserved, they afe es- 
teemed as his proper goods, being presumed to be the product 
of his money. He therefore takes preference of the insurer. 
See 1 Valin. 262, iii. 

But in this case it is admitted, that if the voyage on which 
the money was intended to be hazarded, was not proceeded on, 
it resulted from the voluntary determination of the borrower. 
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Ruchcr & Co. 
Conyngham. 



Circumstan- 
ces and causes 
justifying bot- 
tomry bonds. 
1. For the 
safety and 
progress of 
the ship. 



The power of the master to hypothecate the 
ship, is circumscribed by known boundaries; these 
must be rigidly adhered to, and are generally mark- 
ed for the security of absent owners, and to prevent 
abuses by masters, to their injury. The hypothe- 
cation is therefore required — 

1st. To be absolutely necessary for the safety 
of the ship, and to enable her to proceed on her 
voyage, and not for any other debt or demand. 



It cannot be denied, that when he undertook to perform that 
voyage, he virtually promised not to go on another, or exercise 
the lender's hazard. Good faith and common honesty required) 
at least, that he should not do any act to injure the lender, or 
increase his risks. The lender on bottomry looks for this in- 
tegrity, and to the security so pledged. He is deceived in the 
honesty of the borrower, who may be insolvent, and upon that 
failure to discharge a moral duty, is attempted to be bottomed a 
principle which shall go to the further length of depriving the 
creditor of his security, on which he must be supposed princi- 
pally to have relied. Thus by fraud, in the only act in his 
power, a foundation is laid to erect a more extended superstruc- 
ture of iniquity, that the fraud which cannot be directly perpe- 
trated, may nevertheless form a legal stock, on which to en- 
graft other frauds, and produce more extensive injuries. Is 
there any case, or principle, or opinion, in any system of law, 
which will warrant a claim of protection, founded on an admitted 
violation of duty ? Can there be any colour for such doctrine la 
a court of equity, and against a fair and equitable creditor. 

Does the underwriter, or the lender upon bottomry insure the 
honemy of the man with whom he deals, or does the law hold out 
a temptation to him to commit iniquity that he may reap its 
fruits? 

The only hazard or peril which the insurer or lender upon 
bottomry runs, is the perils of the sea. They are answerable 
for no act of fraud or misconduct of the insured on the bor- 
rower. If they were at any time to be so affected, I can see 
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either precedent or co-existing for other purposes, Rucher&Co. 

or on other accounts, or €ven for similar supplies cony^ham. 

on other voyages. U^^vx-/ 

2d. It must be made in a strange port, and not 2 inaforeigx 

in the port where the owners reside ; and evidence where thc*^^ 

of its reasonableness and necessity should be ob- owners resid/ 
tained and produced. 

3d. It must also be where none of the owners 3. Not wher 

ai« present, and where the master has no goods, halgoods'of 

his own, or o 
^__^____^ the owners. 

no reason why at every period of the voyage they should not 
equally be affected. The true rule is, that the lender upon 
bottomry loses all cemedy, if the vessel does not return to port, 
by perils of the sea, Sec. or is lost without the fraud or &ult of 
the owner. ' 

If a declining to proceed on the stipulated voyage at all 
destroys the hypothecary right of the lender, it would equally be 
destroyed, if wheh she performed one half of the voyage, the 
borrower changed her rout and destination, for in such case the 
whole risk, according to arguments of the claimant's counsel, 
was not run; and the same reason would apply with equal 
force, in any case where the route was changed by the miscon- 
duct of the borrower, as carrying enemies' goods, being cap- 
tured, taken out of her course, &c. or in any similar case. 
That the lender on bottomry has his remedy from the time of 
his contract, is not only proved by general principles — ^by the 
decisions that the borrower cannot insure his interest — that the 
lender may insure his principal — ^but by express decisions on 
the point. 

On the 5th of September 1754, captain Candole borrowed 
of Mr. Barratier one thousand livres on bottomry of the pola- 
cre St. Estienne, giving his brother Francis Candole security 
for a voyage to the Levant, at the interest of ten pounds per 
cent, for six months, and so pro rata until her return, not ex- 
ceeding three years. 

After navigating one year, the captain died at land, and the 
command of the vessel devolved on Faudon, his mate. 
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Rucher&Co. (or thosc, if he hath goods, insufficient) either be- 

Cony^gham. longing to his owncrs or himself; for he may pledge 

V-^^Wi^ the goods and freight, as well as the ship, or may 

^led^e "Sds ^^ * P^'^ ^^ ^^ cargo to repair the ship. 
freight and 4th. It is esscntial to the lawful exercise of this 

sell part of the powcr, that uo Other means of procuring funds, at 

paifthe^sWp. ^ P^^^^ required, should exist. Of course,- if the 

4.Theremu8t owucrs havc afi:ents or consisnuees who have either 

1)6 no other p, o-i i rr -b 

means of fuuds or property to furmsh, or are bound to afford 

moncy?^ means, on the personal credit of the owners, this 
power in the captain is excluded* 



In January 175 6, the vessel arrived at Cypress, the 30th of the 
same month, the crew presented a request to the French con- 
sul that the vessel might be examined, offering to re«embark 
if she was judged navigable. The examiners reported, that 
the vessel might sail many years, if refitted: the expense of a 
proper refit was estimated at from eleven to twelve hundred 
piastres. On the 23d, the consul ordered Faudon to proceed 
without delay to repair his vessel— >he remonstrated that he had 
no money — the consul renewed his order. 

On the 3d of February, Faudon not bebg able to obtain the 
money necessary for repairing the vessel* declared that he 
abandoned the vessel to be sold by the consul, for the most ad- 
vantage, to those interested. In consequence, the consul sold 
the ves|el for nine hundred piastres, out of which he paid the 
crew. The purchaser refitted the vessel and employed her in 
commerce. 

On the 22d of June 1756, the assignee of Barratier, the 
lender of bottomry, brought a suit against the heir of captain 
Candole and his security, for the whole sum lent, together with 
the maritime interest up to the time of the sale. The defen- 
dant alleged that the vessel being unnavigable, the plaintiff 
could only recover the amount of sales, deducting the amount 
of wages, &c. The plaintiff replied, that the vessel was not 
found wholly unfit for sea, but only required repairs; and that 
if the captain had not found money to refit, it was a matter 
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5th. The sum loaned must be at risk, and there Rucher kCo. 

must not be a personal responsibility; that is, the Conyngham. 

money must be advanced on the faith of the shipy V^VX*/ 

and at the sole risk of her loss or safety. mortbe^"^ 

These circumstances are indispensably neces- '***^: *"^.°"^y 

,* -^ on the faith 01 

sary, to constitute the legal authority of the captain the ship. 
to hypothecate the ship; without them he has no 
power, as mastery to pledge, by any instrument, the 
ship or freight. I say nothing here of the mort- 



which concerned them only, and not the lender on bottomry or 
insurers. Upon this statement of facts, the admiralty of Mar- 
seilles, on the 19th of July, decreed for the whole sum lent, and 
the whole maritime interest* 

This case is very peculiar— the length of time the vessel 
had been employed in navigation afforded strong presumption 
that the reparation which had become necessary was from the 
ordinary perils of the ocean. The original captain was dead; 
the substitute was at a very remote place, out of all probable 
correspondence with his owner— where credit m^ht naturally 
be supposed difficult to obtain— -and where there was no impu* 
tation of fraud or wilful mii^conduct. But it was a duty imposed 
by law on ship-owners who take up money on bottomry, or 
insure them, to keep them sea-worthy, from port to port. Go- 
ing to sea when not properly provided, is an increase of the 
risk of the lender or insurer, which the owner has no right to 
produce. And, says Valin, in observing on this case, I have no 
doubt of the correctness of the judgment upon the facts stated! 
Such excuses are always suspicious ; but if the insufficiency of 
the ship really arose from perils of the sea and Was fully proved^ 
it would justify the defendant. 

Let this decisicH), and the facts on which it rest, be com- 
pared with the case before the court, and who will say .that 
ther^ is a pretext to support the .claimant's defence ? 

On this point Zouch is explicit (Elem. 398) Item qudtsitum 
eat an fomorie nautici firastatio evitanda aitj cum navigatio imfie^ 
dita esty culfia ziauta debitoria? Resfionaum, Quod ex fir^icipite de* 



/ 



304 ADMIRALTY DECISIONS. 



BOTTOMRY. 



Rocher&Co. gagcs, OF bottomries, given on ships by owners: 
Cony^gham. fo^ although they arise out of the usages and mari- 
time arrangements before stated, and are generally 
regulated by the same principles, yet the power to 
originate them is in the owner, in his own right; 
and is not one thrown upon him, as it is upon the 
captain, by the operation of law, and the necessity 
of the case. 

Tested then by the positions and principles be- 
fore stated, it will appear, that the bond in question 



bitoria audacia contingebat ; creditori ascribi^ fiubHci juris rationem 
non fierndttere. And this is a consequence drawn from a rule 
of maritime law, derived from the. civil law, which is a full an- 
swer to every argument of the risk not having been run, in con- 
sequence of the voluntary change of the voyage by Sn>ith. 

De conventione firaaiandi fiertcuU quaritur^ an id damnum 
fireatandum sit, quod cui culpa sua contingit? Et visum quod qui 
navigationis )iericulum in se suscefiiC, inteUegitur ficriculum quod 
casu, non quod culfia domirii contingit in se suscifiere, (Z. E. 438.) 
So in case of freight unladen before the voyage commenced. 

These principles are so strongly supported by all the con- 
siderations of equity, justice and moral rectitude, that I should 
reluctantly embi'ace a contrary rule— I feel very confident in 
their legal correctness, but even laying them out of the case, I 
think there is enough to support the decree. 

The only ground taken to deprive the libellant of his lien, 
is, as before noticed, that the risk contemplated was not run. 
The evidence upon which the argument rests will not, on strict 
legal principles, warrant the inference deduced— What is the 
contract ? 

The libellant loans to the owner of the Smilax, for her out- 
fit to sea, the sum of two thousand dollars, on two conditions-— 
one, that she shall with all convenient dispatch proceed to sea 
upon a specified vDyage ; and the other, that if lost in the pro- 
secution of that voyage, the money loaned is not to be re- 
imbursed. 
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was not ^ven under some of the most essential re- Rucher&Co. 
quisites on which the power of the master is Cooyngiiam. 
grounded. . I add to these positions, as a corollary, V^w^ 
that an hypothecation bond must not be diverted t^n^y^h^^^^ 
from its original and sacred use, to the purpose of mastercannot 
secunng engagements, not at first founded merely ing engage- 
on the credit of the ship, but for advances made on. fou^cd'^ic. 
the personal credit of the owners, either voluntarily^ ^yp^ cwdUof 
by their consignee, agent or friend, or at their re- be for ad- 
quest; nOr, of course, can it be given as a double ^^naa"re-* 
security, running along with, andinaidt>f, a per- ^u of owners. 
sonal responsibility. The one excludes the other, 
and they cannot exist together. The risk being 
solely confined to the ship, is the only justification 
allowed by the laws of all commercial countries for 
the maritime interest; or, as it is sometimes called, 
usury J or premium. 



The contract of pawning, or pledging, by way of bottomry, 
must necessarily precede the right to take possession of the 
ship, since that relates to future acts and events, which must 
take place before the ship can be seized or taken possession of. 
The right to exercise the power of reducing into possession, is 
necessarily contingent, but the right is not the less perfect when 
the contingency happens ; the vessel must therefore be consi- 
dered as mortgaged and bound from the date of the bottomry 
bond, to take effect in possession, like any other contingent in- 
terest, when the contingency happens. It is an interest which 
he might lawfully insure, and would not be open to the objections 
of a wagering policy-^I speak of the principal sum only. 

If the vessel had duly proceeded upon the stipulated voyage 
and performed it, it is not doubted but the libellant's claim 
would be sustainable. I cannot conceive a reasonable ground 
of discrimination between a case, where a right is admitted upon 
the happening of two contingencies upon which it is limited to 
take effect, and the case of a right limited to take" effect upon 
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Rucher & Co. Jjq ^Jj jg ^^se, to my vicw, it indubitably appears^ 
Conyngham. that the advanccs for the repairs done on the ship^ 
America, (the amount, description, or^ necessity 
whereof do not appear by siich authenticated docu-; 
ments, as ought to accompany such a transactiontX 
were so done on the credit of the owners ; and not 
on the exclusive, or even parj^ial credit, or intended 
pledge of the ship:, that the plaintiffs, or their part-r 
ners or agents in England^ had in their hands^ goods 
and property of the defendants, wluch had been ia 
the power and possession of the captain, liable to be. 
pledged, or in part sold, if the occasion warranted, 
who was therefore not, on this account, in a -situa- 
tion of remediless necessity, and tot^ incapaci^ to 
jpaise funds, otherwise than by the i^(%e of the 
ship: that it sqppears, the plaintiffs were in the habit 



the happening of one, out of two alternative events, on which it 
is limited to take effect, and which is the case before the court. 

The lender only authorized lus money to be put at hazard 
upon a particular voyage^ in the event that that voyage was 
proceeded upon with all convenient dispatch; but she did not 
\ proceed agreeably to tlie c(H)tract, on that voys^e, but prose- 

cuted another and different voy^ige. The right of the lender' 
then, by the terms of the contract, to call for his money back, 
was complete the mpment the vessel sailed upon the • new 
voyage. But frdm the moment of the loan, until the time the 
vessel commenced her new voyage, the money was risked by 
the lender, and at least during that time, being at hazard, it was 
embraced by the contract. 

It is to be remembered, that this opinion is applicable to 
the case of a libellant claiming a return of his loan, and does in 
no shape involve the consideration of the question of interest, 
or the power of this court to moderate maritime interest- 
agreeably to the circumstances, and in proportion to the actual 
hazard incurred by the lender. 
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of giving credit to the defendants, at the time o{ ^^^^ ^ Co. 
this transaction, and the circumstances of the de- Conyngham. 
fendants were not then in anywise doubtful ; if this ^^^^^^^ 
were essential to the point.' It is also clear to me, 
that the plaintiffs continued to hold the defendants 
personally liable, thereby taking away one of the 
ingredients before i^tated to be essential to the vali- 
dity of an hypothecation by the master.* 

The facts of this case, in a great degree, if not 
entirely, supersede the necessity of discussing the Whetiiera 
question of the propriety of a consignee taking a may take a 
bottomry bond Jrom the mastery in virtue of the boX«^ un- 
power given him merely as master. I will only say, ^^ ^*^* '^^' 
that m general, I think there is a legal impropriety 
and invalidity in such bonds. The practice may 
lead to abuses and collusions, to charge the owner 
Mdth unwarrantable and unnece3sary usurious pre^ 
miums. But I will not say diat there may not be 
cases, where the consignee is not bound, more than 
any other lender, to advance for repairs, without 
taking the ship as security for a loan on maritime 



i**t- 



* In the times of the pride and power of the Romans, their 
propensities were military, and their pursuits in character with 
such inclinations; but their fiatriciansy having necessities fot 
wealth to supply expenditures induced by luxury and dissipa- 
tion, employed their slaves and freedmen in commerce, thereby 
eluding a law prohibiting their having fiersonally any concern 
therein. These subordinate ministers to the gainful objects of 
those who could not themselves directly carry on trade, were 
regulated by their laws; and their duties and responsibilities 
designated and settled as well by positive laws, as by judicial 
decisions* Their txercitor narvia^ answered to our supercargo, 
and their Tiavicuiariusj held a similar station to the present ship 
or sailing-master; the latter exercised then, as he does now. 



308 



ADMIRALTY DECISIONS. 



BOTTOMRY. 



RuctaerScCo. 
Con3nigham. 



The amount 
of repairs to 
be charged ; 
but bund and 
premium de- 
clared illegal 
by the court. 



interest. A consignee not in the habit of dealing 
with or crediting an owner, and nQt having any 
good$, funds or means of security at the time, seems 
not under any obligation to risk his property, with-* 
out the usual and adequate compensation and se- 
curity. 

On the whole I am of opinion, that if the amount 
of these repairs be properly proved, they must be 
charged against the defendant; but that the bot- 
tonuy bond, and the premium in consequence, are 
illegal, and ought not to bind or be charged in this 
case, under its particular circumstances^ 



«^-^ 



when solely entrusted therewith, the duties of both. He still re- 
tains some of these duties and responsibilities, though the power 
over the cargo is lodged in the hands of the exercitor^ or super- 
cargo, for general purposes. In 2 Emerig^)) 430, !» 2, die 
subject is concisely treated, according to ancient laws and cus- 
toms, existing in the time of the Romans. In Abbot* (Ph. ed.) 
78, among other authorities, the modem situation of thesci 
characters, in our ships, is investigated and discussed. Their 
duties and responsibilities are pointed out, both as they respect 
their employers, and those with whom they contract, so as to 
shew when and to whoni they are amenable, in implied or posi- 
tive obligations. It will also be seen to what extent their prin- 
cipals are answerable, for their conduct and engagements. The 
remedies at law, have some resemblance to the actio exercitoria 
of the Roman codes. 
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Jobs) Moxon ^d others^ subjects of t^e king 

of Great Britain,* 
ver8U8 
The brigantine Fanny wl^r^of one of" the 

libellantS) Michael PiH|was master. 



THE libd states, that the libellants were the i793. 
true owners of tbi brie Fanny, now in the port of ^^'^^^^'^^ 

Phllaaelphia. tine Fanny 

That on the night of the seventh of May last, ;^hSC^ 
the said brig, being on her voyage from the island S**®*°^^ 
((^Jamaica to Baltimore, and near cape Henry, was brought into 
hailed in the English language, from a small sqhoo* p^l^iphui. 
ner, who enquired if they wanted a pilot: that they ^^^^^p"^" 
•answered in the negative, and not suspecting they claimed her, 

1 ^r • It -and prayed 

were near an enemy, contmued their course all that she might 
night, and at day break next morning, found them- ^g^^^gj^ ^^ 
selves within five miles of cape Henry, when and leaving been 
where they were, boarded and made prize of by sun- the territorial 
dry armed men, belonging to the armed schooner the unk^d ^^ 
Sans Culottes, commanded by J. B, P. A. Ferey, and ^^^^^' *^"^ 

 ' ^ "^ ' , the court dis- 

the oihcers and crew of the said bng made pn- missed the 

• libel for want 

SOnerS-r- ofjurisdiction. 

That the c^gO enumerated in the libel was the 
property of the persons respectively therein named, 
being the libeUapts — 



* Seethe csise of the ship William, ante page 13, 
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Moxonctai. That they do not admit Aat the said schooner 
the Faxmy, was duly Commissioned to capture British vessels, 
or property — • 

That the said brig at the time of her capture was 
on neutral ground, within the territorial jurisdiction 
and under the protection of the United States, who 
"are now at peace with the king and people of Great 
Britain : and the said J. Ferey had no authority or 
permission from the United States to capture Bri^- 
tish vessels or property within that distance from the 
sea coast, to which by the laws of nations and those 
of the United States the right and jurisdiction of the 
United States extend. ^ 

They, therefore, pray restitution of vessel and 
fcargo, and damages for detention. 

To this libel J. B. P, A. Ferey put in a plea to 
the jurisdiction of the court; and in his plea bets 
forth— 

That he was at the time of the capture of the 
brig Fanny duly commissioned by the French re- 
public, as captain on board the armed schooner 
Sans Culottes, belonging to citizens of the said re- 
public, to attack all the enemies of the ssid republic 
Miierever he might find them, &c, which commis- 
sion he is ready to shew, &c. 

That so being commissioned he took as prize, 
the said brig, &c. belonging to British subjects, at 
open war with the French republic, and brought her 
as prize into the port of Philadelphia, &c. 

That by the laws of nations, and the treaty of 
amity, and commerce with France, it doth not per- 
tain to this- court to hold plea, &c. 

He, therefore, prays to be hence dismissed, and 
the brig and cargo discharged from arrest, &c. 
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A copy of the commission, as stated in the plea, moxoh etai. 
was shewn and by consent, was admitted. the Fumy. 

The libellants reply, That the libel oi;ght not 
to be dismissed, because — 

1. That the brig Fanny and cargo were unlaw- 
fiiUy seized and taken within the territorial limits of 
the United States, by the said J. B. P. A. Ferey , and 
divers citizens of the United States, the said United 
States then and now being at peace with the king 
and people of Great Britain, 

2* That the said schooner Sans Culottes was 
tmlawfuUy armed, manned, victualled and fitted out 
within the United States, with the citizens thereof 
on board her, to cruize within tte domain and ter- 
ritorial jurisdiction thereof, against the king and 
people of Great Britain, and against the citizens and 
subjects of Holland, with whom the United States 
were then and now are at peace. 

3. They deny that the said J. B. P. A. Ferey was 
duly commissioned; or that the schooner Sans Cu- 
lottes belonged to the citizens of France, at the 
time of the pretended commission; or that the 
French republic then had any authority to grant a 
commission for her to cruize, as an armed vessel, 
against the friends of the United States. They, 
therefore pray sentence according to the prayer of 
the libel. 

The defendant rejoins by protestation, &c. and 
relies on his plea as before stated. 

The several matters mentioned in the replica- 
tion in addition to those in the libel were abandon- 
ed, or were not insisted on by the advocates for the 
libellants, and the cause put on the ground of the 
libel. 
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Moxon et ai. The arguments were much the same with those 
tue rLnny. iH the former cause of the ship William, with the 
addition of some new matter; and, therefore, I con- 
sider this in the nature of a re-hearing of the point 
determined in that cause. 

The arguments, either explanatory or additional, 
seem to be — 

1. That by the more ancient authorities,* it ap- 
pears that, if at that day, the prize was carried into 
neutral territory, the admiralty might restore, and the 
owners, were not divested of the property, if it were 
not carried infra prasidia of the captors, and con- 
demned in a court of admiralty. It is allowed that 
the custom of selling prizes in neutral ports, has al- 
tered this law: but the authorities shew that, before 
the custom of selling, the courts had jurisdiction, 
and if the property were not changed, before this 
practice of selling took place, it is not changed hgere, 
because taken in neutral territory, and the capture 
unlawful; and, therefore, the courts here have the 
jurisdiction the admiralty possessed before this cus- 
tom of selling prevailed. 

2. That the act of taking being illegal, it can 
^ve no right. Evpry sovereign is owner of the 
soil of his country, and the jurisdiction over a cer- 
tain extent of sea-coast, and this jurisdiction should 
be acknowledged by the whole world. And though 
it is not well settled how far territorial limits ex-, 
tend on sea-coasts, the most approved writers agree 
the distance to be three leagues. That within these 

 

» Lex. Merc. 206, 207. 227. Inst, of Adm. 7. 2 19. Mol- 
loy 41. B. I, c. ii, §21. 
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Umite there is no war; and, therefore, there can be Mcxonetai. 
no prizes lawfully made. That the laws of nations the Fanny. 
forbid fitting out privateers in a neutral country, cw 
capturing within its limits, friends of the neutral. 
These acts are penal and liable to punishment If 
the property is not restored and compensation made, 
k is a cause of war, as it also is if neutral territory is 
invaded by the nations respectively affected by either 
of these circumstances^ And, if we shall be under 
the necessity of paying for the property taken in our 
territory, the captors will, in part, carry on their 
war at our expense. It is acknowledged, that we 
have no concern with captures lawfully made ; but 
this is no lawful capture, and we have a right to ex- 
ercise our jurisdiction in this case. The proper 
means to do this is through our courts of justice, 
who have cognizance of all invasions of our juris- 
diction and territorial rights. 

3. That we do not here investigate the question 
of prize, but pursue a remedy for a marine trespass, 
a subject evidently within the jurisdiction of our 
admiralty courts. 

4. That, however it may be with the sovereign- 
ties of other nations, ours is divided into executive, 
legislative, and judiciary; and, by the constitution, 
the judiciary have cognizance of all cases of ad- 
miralty and maritime jurisdiction. It, therefore, 
rests with them to give a remedy in all such cases, 
and this court is particularly by law vested with au- 
thority where an alien sties for a tort only in viola- 
tion of the laws of nations, Sec. — and this is a case 
falling under that description. 

5. Much argument and discussion were used on 

s ^ 
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Moxonetai,. the subject of Palachi^s case. It was said that this 
the Fanny, casc was Originally a prosecution for piracy under 
a British statute ; and therefore the reasoning 
and determination of the judges do not apply to 
it. But by the same case, as reported in Bui- 
strode, it appears that a prohibition was refused to 
the admiralty who took cognizance civilly and ad- 
judged restitution. That the cases on which the 
report in the Exposition de Motifs^ &c. was made 
were different from the present case; and, there- 
fore the petitions of those who made that report 
being founded on the cases under their considera- 
tion, do not, *in any respect, apply to the case in 
question. It was, however, agreed that whatever 
be the proper decision as to legality of prize, or 
limits of territory, the question always recurs, — 
What department of government is vested with the 
power of enquiring into it, and giving the remedy ? 
To these were added many arguments of incon- 
venience and policy. The prize here may be sold 
without enquiry, if this court will not make it ; but 
in France their courts would examine into circum- 
stances and prevent injustice. If the capture is 
wrongfully made, the captor will not carry it to 
France ; and even there, in the case of the most 
valuable ship, there is nothing to which the injured 
party can resort but the privateer bond : therefore, 
if carried to France, restoration would be made if 
the capture is illegal. But here if tlie court will not 
take cognizance, it must be sold, and there is an 
end of redress. By bringing property into our ports 
captors submit to our jurisdiction. 

That the liilence of the books is owing to admi- 
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talty cases not being published, arid cases of jhin- Moxonetai, 
der brought into neutral ports are uncommon. the F^nnjr. 

On the patrt of the captors the arguments made <^*>r^J 
use of in the case of the William, yrere repeated, ^J^"*^^* 
and much was said in answer to the reasoning of, ton. 
and authorities produced by, the advocate^ for the 
libellants. 

The doctrines laid down in the exposition, &?€?! 
were relied on as to the law of nations, and the 
treaty was called the sheet-anchor on which the 
captors depended. It was contended that the treaty 
forbids the courts from interfering, but the right of 
diplomatic interference was not denied ; nor were 
the arguments on this side extended further than as 
the subject related to captures by one enemy from 
another. An objection was taken to the parties 
libellants, who, it was said, had no power to sue 
and recover on the point of violation of territory, 
which did not give rights to parties at war, but 
merely affected the neutral nation. It was acknow- 
ledged that a capture in a neutral territory was an 
offence to the neutral, and that the neutral govern- 
ment might order restitution. But this is a matter 
of state policy, not of judicial proceeding. If the 
United States were a party, it might alter the case ; 
but here are only belligerent parties. 

That as to the case of Palachi, in Bulstrode, it 
must be misrepcMted, or some circumstances exist- 
ed, not now appearing, as it differs in die general 
positions from those laid down by my lord Coke in 
his Institutes, where civil as well as criminal pro. 
ceedings are mentioned. Th^t the authorities out 
of sir Leoline Jenkins are all founded on references 
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MOTonctai. from the king to him, and he does not give judg- 
the Fanny, ment, but refers the remedies to royal authority. 

The doctrine of infra prasidia was denied, and 
it was asserted that the property was vested by cap- 
ture as to the enemy ; that though it may be a tres- 
pass as to the neutral, the taking vests the right in 
the captor, and the trespass done to the neutral is a 
subject for him to enquire into and obtain redress, 
but not for the party at war. And it appears by 
the British instructions to their privateers, that 
they are of opinion that a prize may be taken on 
neutral ground if the government of the neutral 
permits it. 

That if there are no adjudged cases in favour 
of the captors, there are none on the other side, 
and both are on an equal footing in this respect. 

One ^ of the advocates entered largely into the 
point of territorial limits, and shewed the uncer- 
tainty in which it was involved. 

It was said that these limits must be settled by 
treaty ; and by treaty, if it were deemed right, a 
power in the neutral courts to judge of prizes taken 
in neutral bounds ought to have been vested, for it 
cannot be assumed without the consent of the so- 
vereign of the party making the capture. The ine- 
quality of remedy was also insisted on ; there can 
be no reciprocity, where the ohe party may be 
obliged to restore, but cannot have condemnation 
of the capture. 

J have re-considered the arguments adduced on 
a former occasion as well as those brought forward 
in this case. I shall say nothing on the new ground 
taken in the replication, because it is not insisted 
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CHI by the replicants. This being a public point, I Mo»metai. 
have been desirous of hearing all that could be said the Fanny, 
upon it ; if I am still of the same opinion I delivered 
in the former case, it is not because I indulge the 
petty and inflexiblq pride of consistency, but be- 
cause I am not convinced that my former decree 
was dhroneous. It is not with pleasure, that I ccm- 
tinue to differ with the advocates for the libellants 
in this or the former cause : I have a sincere defer- 
ence for their opinions in general; but my duty will 
always prompt me to follow the impressions the 
subject produces in my own mind. If these are 
erroneous they must be set right by, an appeal to a 
superior tribunal, in whose decision I shall very 
cheerfully acquiesce. I shall be obliged to be more 
diffuse than, in common cases I wish to be, as the 
subject has been ably and extensively discussed by 
the advocates on both sides of the question, and it 
is a point of public conisequencc. I will avoid, 
however, as much as possible, going into minute 
investigation, and confine myself, chiefly, to general 
principles. 

The doctrine, advanced on the part of the libel- 
lants, that it is necessary for the complete transfer 
of property to the captors, that the prize should 
be carried into their territories and there con- 
demned, seems to present itself as the first object 
of investigation. It appears to me that much of 
the argument, founded on the authority of the old 
cases is built on this doctrine. I am not satisfied 
that this opinion was at any time well founded. If 
the old cases produced shew that prizes brought in 
solo amid were considered as subjects of cognizance 
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MonmetaU in neutral courts, because the capture was not com« 
the Fztmf. pl^te, not bcijig carried injra prasidia of the captors, 
K^^^Y^sJ I cannot be convinced that they should have the 
piete brfore*' weight Contended for, if they were more explicit 
the prize is and certain than they appear to be.* And I think 
frasidia. that dh a^careful inspection of most of these cases it 
will be seen that the civilians^ then foundecif their 
opinions as to admiralty jurisdiction, in captures 
brought in solo amicij upon this principle. If this 
were the case, these authorities ought not to govern 
us; cessante rationcj cessat lex. To adduce them 
to shew that courts now have the authority exer- 
cised when the doctrine of infra pr^sesidia prevailed, 
in cases of illegal captures, does not strike me forci- 
bly ; because, if the authority w^s then assumed on 
fallacious princip>les, it amounts to nothing more 
than to found one error upon another. 

The general positions,^ that the property taken 
is not changed until brought into the ports of the 
captors, appears, even by the old authorities, merely 
to relate to the rights of postlimine and salvage, on 
re-Capture. The instance of captures at sea, given 
by Grotius, recognizes the true reason on which 
ancient writers found their opinions, viz. that " the 
capture is then complete when all hope of recovery 
is lost." It is lost if carried vrithin a fleet of the 
sovereign of the captor, or, *< by the modem law of 
nations, it is sufl&cijent if these kinds of things have 
been during twenty-four hours in the power of him 
who topk them from his enemy,'' 

a Lex Merc. 206, 7, 227. ^ Molloy, 41. Inst, of Admi- 
- ralty, 219. « Grotius de J. B. t5*'P. L. 3, c. 6, § 3, n. 3. 
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"" Goods taken from an enemy on land and re^ Monmetai. 
Captured, shall be the property of the re-captor, the Rmnf • 
unless re-taken the same day and claim put in be<* ^^VX^ 
fore sun-set. 

^ Goods or ships must be brought into port and 
continue infra prasidia a night, " so diat all hope qf 
recovery he lost. ' ' 

It is then, only required that " all hope of re* 
ccmery be lost^'^ to establish the principle; and the 
going into the territory, £s?c. are only mentioned as 
instances and not requisites: so that it does not ap- 
pear by these authorities, some of which are cotem- 
porary* with Palachi's case, that it was essential to 
a complete capture, that it should be carried into 
the captor's territory. 

^Burlenxaqui has cleared up this point in his 
Principles of Politic Law, c. vii, J 16 and 17.-— 
^^The prizes taken from an enemy become the Prizes takefi 
property of the captor as soon as they are taken. ,^|^?b^me ' 
The truth is, this distinction" (carrying or not injra ^^c property 
prasidia) " has been invented only to establish the immedateiy/ 
rules of the right of postlimine or itfie manner in 
which the subjects of the state, from whence some- 
thing has been taken in war, re!-enter upon their 
rights, rather than to determine the time of the ac- 
quisition of things taken by one enemy from ano- 
ther." 

In the case of Goss vs. Withers, in 2 Burrow,* 
this doctrine is discussed : it is there she^vn, that the 
enemy acquire a property by the mere occupation, 
where all hope of recovery is lost. A case men- 

» Freem. 40. i> Bynker's. L. 4. de R. B. ^ Burlemaqui; 
233, 4. d,2 Burrow, 633, Justinian's Inst. b. S, tit. 1> § l/". 
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Moxonetai. tioned in page 694 of that book, was on a former 
tbe Faimy. occasion relied on, as bearing on the case m questioil? 
y^'Y^J Restitution to the British owner was decreed 
against a vendee or re-captor, in the time of Charles 
the Second, of a ship having been fomteen weeks 
in the possession of the enemy, and re-taken by a 
British privateer. Another is there cited from 
Lucas, p. 79, upon the same principles, against a 
vendee, after a long possession, two sales and seve-^ 
ral voyages. Yet Woodeson, vol. ii, p. 441, ex- 
pressly says, that " by alienation of a capture to 
subjects of a neutral power, the property is become 
irretrievable as to the original proprietors,'* and vide 
post 443. But lord Mansfield justly observes, that 
Rules relative most of the rulcs on this subject are arbitrary, and 
ariSiiy. ^^ not the object of reason alone. They are contri- 
vances of nations in favour of their own subjects 
and to prevent too easy transfers to neutrals. Every 
nation,* for the benefit of its own citizens, makes 
what rules it pleases as to the recovery by the own- 
er of the property re-taken. But what has a neutral 
court to do with such arrangements? They relate 
to the adjustment of salvage between subjects of 
the same nation, but have no operation between 
one enemy and another. Fof with respect to them, 
" the ship is lost by the capture though she be never 
condemned at all, nor carried into any port or fleet 
of the enemy." If then the ship is lost to the ene- 
my, from whom it is captured (the mere capture 
being held sufiicient to ground a claim of insurance) 
what new title can he acquire by coming into the 
port of a neutral and becoming party to a suit for 



a Burlemaqui, P. N. and P. L. 224. *> 2 Burrow, Goss vs. 
Withers, 683. 
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recovery of his former property? The court were Moxonetai. 

of opinion, in the case first jnentioned, that the the Fanny. 

question "whether by the capture the property 

was or was not transferred to the enemy," could 

only Jiappen in two cases. 1st. Between thfe owner 

and a neutral purchaser. 2d. Between the owner 

and the recaptor. If a third case had existed^ my 

lord Mansfield was too accurate not to have added 

it, to wit — between the. owner and his enemy in a 

neutral court. But he had given a contrary opinion^ 

and knew no suqh case ought to occur.* 

It therefwe seems to me that cases, grouiided 
on the doctrine of injraprasidiayand condemnation 
in a court of admiralt}^ of the captors, are not s\A 
ficient guides in this question. All that is said 
about this doctrine is not to be understood as re- 
lating to the parties at war; for, as to them, the 
capture is complete when made. But in support of 
the rights of postlimine, in cases of re-capture, this 
necessity of bringing into port, condemnation, &Pc, 
is asserted to settle the matter between the former 
owner and the recaptor. So that the salvage paidj 
is different at the will of nations whp make regula- 
tions obligatory on their own subjects, according 
to the time the prize had been in the enemy's pos- 
session. These are different in diff*^nt ftations : 
*^a neutral subject has nothing to do with them, 
except he becomes a purchaser; Jhe must then 
examine into them merely to see what situation he 
wSl be in as to his purchase, if it falls into the hands 
of the nation to whom the former pwner is a subject. 

a Vide Binkers. de R. B. b. i, 9. 15, p. r91. ^ Vide 2 
Woodcson, 441, 442, 443. 

T t 
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Moxonetai. But how this right of postlimine would operate in 
the ^nny. such casc is not the subject of enquiry in a neutral 
court. It has no relation to a dispute between ene- 
my and enemy, and never can opetate so as to war* 
rant thel^ carrying on against each other, in a neutral 
country, a -war of -suits. But whether a sate be or 
be not good, is not the present question: it is a cap- 
ture by one enemy from another, which gives, at 
least, prima facim^i the right. It is not material now, 
whether, as some cc«itend, the person making a 
capture has only a possessory or an absolute right,* 
Be Ais how it may, as to tiie captof, the former 
owner is by the capture totally divested of his pro- 
j^rty : the captor takes it as a subject of a bellige- 
rent nation, and in the first instance for his nation.'' 
The intervention of a colirt of admiralty of the cap- 
tor is made necessary, not to give validity to the 
capture but to inquire into^ the circumstances, and 
give the captor his reward by transferring to him 
Ae right of the nation, and the court will not vest 
it in him if the capture is improperly made. This 
view of the matter shews in a stronger light, that the 
whole is a national concern. Neutral courts or private 
individuals, are not clothed with authority to vindi- 
cate or carry on national contests ) but these dis- 
putes nfust 13$. settled by sovereignties alone. The 
capture being originally for the nation at war, is na- • 
tional propert)^ and as such, the neutral, anticipat- 
ing the justice of the belligerent sovereign, whose 
subject has done the wrong, and at the same tiftie 
vindicating the rights of its own sovereignty and 
neutrality, may seize and restore the prize when 
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the neutral territory is invaded in making the cap- Moxonetai. 
ture, if the property is within its power: if not, he the ranny. 
may demand restitution and satisfaction from the K^^y^su 
sovereign of the captors. If this demand is refused, 
he may obtain what he requires, by reprisals or war 
— ^modes of re.dress far beyond the reach of judiciary 
tribunals. 

The reasoning founded on the sufiposed illega- 
lity of the prize is a petitio principiu *or the ques- 
tion is how that is to be ascertained? The discus- 
slon about neutral territory is another question, 
which lies between the sovereign of the captor and , 
•that of the neutral nation.* The rights of neutrality The qucstiou 

^ . relative to the 

were not established for the benefit of belligerent invasion of 
parties: They only afiect the neutral ; and invasion ^^''3 ^q^' 
of these rights is. an offence to him and not to the determined 

^  ^ ^ ^ bythegovern- 

party at war. When Cheline who had a commis- ment of in- 

sion from the French, then at war with the Dutch", neutral 

took a ship of the latter near the port of Dublin, 

the capture was not held piratical, or as to the Dutch 

unlawful. But it was criminal and unlawful as to 

the English sovereign, who was a neutral, and the 

ship was lying under his protection.** The party 

whose property is taken in a neutral country calls 

on the neutral sovereign to assert these rights, for 

the protection of those within the territory. If this 

cannot be done by negociation, it resorts to force, 

the only law among sovereigns where they differ 

upon public points. There seems, therefore, no 

small weight in the objection made to the party li- 

bellant. It does not seem proper that a suit, found- 



a Grotius, de J. B. & P. 3. c. 6, § 24.. 

^ 2 Woodeson, 442. Sir L. Jenkyns, 754^ 
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Moxonetai. ed OH the gTound of invasion of neutral territory, 

the Fanny, should b^ maintained by a belligerent party. It is 

K.x^y^^J even allowed that it would be most conformable to 

the true point of the case if the suit was in tite name 

of the United States. What eflfect this would have 

I do not determine. 

As to the case of Palachi, reported by Bul- 
strode,* I leaxe it to be judged of from an inspec- 
tion of it, ana the principles I have before mention- 
ed as prevailing among the civilians in England ^ 
that day. My lord Coke's statement of it in tfas 
4 Institute docs not confine it to criminal proceed- 
ings under British statutes.** He says, that if the* 
Spaniards sue for the property taken cwiUter in die 
admiralty, a prohibition should be granted* And 
yet in Bulstrode it appears that the prohibition was 
refused. The civilians and common lawyers of that 
day, held some opinions not accounted sound at this 
time. My lord Coke might have thought that the 
British laws and statutes alone should be attended 
to ; and that the admiralty had no jurisdiction be- 
cause the goods were on land, i?^ra corpus comita" 
tus; and the civilians thought otherwise, because 
the capture was not carried into the enemy's terri* 
Admiralty tory. But both these opinions are now exploded : 
zance Srmat. ^^^ ^^^ admiralty has cognizance of matters on land 
tersoniand if they a^c incidents to those at sea; and the doc- 
trine of the civilians, as before supposed, is confess- 
ed not to be the law of this day. Modem improve- 
ments in jurisprudence have abolished maijy ancient 
opinions, and we must act upon the law as it now 
is. This case of Palachi lias been insisted on by 



a 2 Biibtrode, 28/^, 
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both sides, as favourable to their opposite opinions. Moxon etai. 
This, it must be allowed, does not shew its preci- the FMny. 
sion and cdhaintjr. It is to be presumed (because it 
is mentioned by lord Coke in delivering the opinion 
oSthe court, or stating the case as Bulstrode has re- 
ported it) that Palachi, or Pelagus, being a Jew^ 
and having drowned some Spanish prisoners, had 
some influence on this case. The Spanish ambas* 
sador was a formidable antagonist to the ambassa- 
dor from Morocco. Gondemar governed king 
James, and royal influence was not unknown in the 
courts of justice. Political motives had their weight, 
and it was not as well settled then as it now is, that 
the Moors wejre to be treated on a footing with 
other nations.* 

I do not think the worse of cases ia general for 
their antiquity. But I dp not follow them unless I 
am satisfied with the principles on which they stand. 
All the casesi|»roduced by the libellants, that I re- 
collect, are a century old, and in this period it is sin- 
gular that none can be produced expressly to their 
point. Those in sir Leoline Jenkins do not shew 
any restitution by sentence, of the court of admi- 
ralty. There appears to have been many proceed- 
ings in that court. One of them in Ireland evi- 
dently wrong; and another in which a prize was 
dismissed for trial in the proper jurisdiction,** — pro-* 
bably the court of the captor. But, by breaking 
bulk, she came under the notice of the court again, 
possibly for a breach of fiscal arrangements. In 
general, all that is to be found in sir Leoline Jen- 

a See Woodeson, 2 vol. 425 

> Lrfe of Sir L. Jenkyns, 735. 737. 
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Moxonetai. kins, shews references from the king#to him, and 
the Fanny, reports to tiic crowD in cqnsequenc^, to aid diplo- 
matic enquiries, TTiis seems to favour^ratfaer dian 
oppose, the opinions of the advocates for the captors 
in this case. There are a great variety of sentiments 
and opinions, in these extra judicial reports of sir L. 
Jenkins, of which I highly approve.* But I am 
not convinced that this court is the prc^r place to 
carry them into effect. If the court over which sir 
Leoline presided tould, in his opinion, have effected 
the objects of his correspondence with the king, we 
should have seen decrees and not letters on the sub- 
ject from him to the crown. His opinion in page 
751, is against the doctrine of carrying prizes in/ra 
prasidia. 

As to the opinions in the ^^ Expositions de Mo- 
tifs," it is easy to ^y, as it is said by one of the ad- 
vocates for the libellants, that they do not apply. It 
is as little difficult to say that they ^ The cases 
on which the dispute originated, it is very true, are 
different from this. They were those of captures 
on the high seas, and the neutral ships brought into 
the ports of the captors, having the property of ene- 
mies on board. The commissioners appointed by 
the king of Prussia, composed a kind of court of re- 
vi^w. But the principles laid down will apply to 
^captures by one enemy from another. This may 
be seen by a reference to the books in which the 
exposition is to be found. 

I do not extend these opinions farther, than to 
captures by one enemy from another. The treaty 
widi France^ insisted on by the captors, extends no 

a Life of Sir L. Jenkins on this subject, passim, 
k Treaty of Alliance with France, § 17. 
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farther than ta such captures. This treaty has its Moxonetai. 

due weight with me ; but only in cases evidently the F^nny. 

comprehended in it. And it appears to me that this K^^y^J 
case is one of them, so far as judiciary, but not 
diplomatic examinations are concerned. 

The idea that part of the sovereignty of this . 

country is given to the judiciary, is to moknew. It * 7. , ; . , 
should be well weighed before it is agreed to. I 

have not the same opinion in this point. I consider The judiciar> 

, • ,. - , . *• » t 1 the expositors 

the judiciary as the expositors of the laws, and not of the Uw, 
partakers in the sov^eignty. Their power is eon- iiare ti^°^ 
fined to jmatters of Internal police ; externally they ^*c*ouatn'°^ 
have no power: they have none of the powers of ' , / , 
peace or war. They have no right to command the : •,; ^.'r 
fwces of the country ; and these are the means after ' 
negociation fails, by which sovereigns decide their 
disputes. The courts of England, though they decide 
fireely on all matters of internal police, will not med- 
dle with these rights of the sovereign.* They will not 
even grant a habeas corpus in the case of a prisoner 
of war, becau^s the decision on this question is in 
another place, being part of the rights of sovereign- 
ty. Although our judiciary is somewhat differently 
arranged, I see not, in this respect, that they should 
not be equally cautious. 

The position, that in a neutral territory there is 
no war, and therefore there can be no legal captures 
is a good s^igument if used in the proper place. The 
reason is, that " he who acts against his enepiv in 
the territory of a friend, acts also against the state 
who goverlfe jliere."^ It is an offence to the neutral 
state. But still the question recurs — Which is the 

a 2 Burr, 765. 766. ^ Lee, 122. 123. 
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Moxonetai. proper department of the neutral state to inquire 
the F^nny ^^ ^^^ Vindicate this offence? The weight of this 
K^^^Y^ argument, though it bears upon the point of out- 
rage to the neutral, does not relieve us from the dif- 
ficulties attending it. If this court would assume 
jurisdiction, and could ascertain our territorial limits 
and restcHj^ the property, the outrage would ^11 re- 
main for the nation to vindicate, if it should think 
proper. Therefore the court could afford but a par- 
tial remedy: and it is best to be settled where the 
whole can be accomplished. 
Question leia- xhc alle&'ation that the lib^ants are not, calling 

tivetoasup. ^ , , « . , . 

posed trespass forth the powcrs of a prize x^ourt, but are seekmg 
q^rediiuo" redress for a marine trespass, does not comport with 
the terms of the libel. But it is impossible to en- 
quire into the question of trespass, without involving 
that of prize or no prize, and so " the original cause 
must all come over again.''* The procedure here 
is in rem. and the object a specific restitution. 

Damages may be superadded, but a proceeding 

for a marine trespass is different, as it is entirely a 

suit for damages, and not for the thing itself. 

This case not Neither does this suit for a specific return of 

the judiciary the property, appeiar to be included in the words of 



act. 



the judiciary act of the United States, giving cog- 
nizance to this court of " all causes where an alien 
sues for a tort only, in violation of the laws of na- 
tions, or a treaty of the United States. '% It cannot 
be ca|}ed a suit for a tort only, when the property, 
as well as damages for the supposed trespass, are 
sought for. ^ ^ 

a Douglass, 612^ h Judiciary Act, § 7, 
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A variety of observations were made by the ad- Moxonetai. 
vocates for the libellants, on the general principles the Fanny. 
of government, the rights of sovereignty and^neu- V^^vO 
trality, and the consequences flowing from an inva- 
sion of those rights, just in themselves, but not, in 
my opinion, necessary for me to determine upon. 
They will fall very properly under the notice of our 
government, when the subject is before them. I 
should very willingly relieve them from part of the 
burthens thrown upon them by the unhappy con- 
tests among other nations; but my views of the 
powers of tliis court forbid my interference. 

I do therefore decree, order and adjudge, that Discharge of 
the brigantine Fanny, her tackle, apparel, and fur- from arrest 
nitiire, and the goods, wares and merchandize, men- <>"*«'«*• 
tioned in the libel, be discharged from arrest, and 
the libel be dismissed, the plea to the jurisdiction 
being relevant. 



V u 
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Hollingsworth ^ Co. 

versus 
The brigantine Betsey 



.} 



LIBEL, 

To the honourable Richard Peters^ esq. judge of the 
district court of Pennsylvania. 

17^93. JEHU HOLLINGSWORTH, the younger, 

JJ^^^"*^^ and John Shallcross, of the city of Philadelphia, 
belonging to merchants, by their bill and libel, in all humble 
cittzens of" he manner shew, that they the said Jehu and John are 
Unitedstates, citizcns of the United States of America, and real 

bound from . . 

St. Barthoio- and truc owners of a brigantine called the Betsey, 
Bterdam, with Commanded by William Clark, and in due form of 
^'^onh^^aS'^ law registered by the government of the United 

was taken by StatCS. 

vateer. and That the Said brigantine being at the island of 

SJepfrtof'' St. Bartholomews, in the West Indies, belonging 
Riiiadeiphia. ^o the kinff of Sweden, he the said William Clark 

Thedistrict . ^ ' oi^ir't 

court ordered did, on or about the seventh day of May last, enter 
stored and* ^^^^0 ^ chartcr-party with P. H. and Abraham Run- 
awarded da- j^r^jg burffcrs of the Said island of St. Bartholomews 

mftgestothe ' y 

Mbeiiants and and subjects of the king of Sweden, and by the 
the cargo? ° Said chartcr-party the said William Clark did grant 
and to freight let unto the said P. H. and Abraham 
Runnals, the whole tonnage of the hold of the said 
brigantine, deck, half-deck and cabin, from the port 
of Gustavia in the said island, on a voyage to be 



ADMIRALTY DECISIONS. 331 



ILLEGAL CAPTURE. 



made by the said Clark, with the said brig with HoWings- 
the goods and merchandizes of the said P. H. and «. 
A, Runnalsj to either of the ports of Amsterdam or ^^l^^^'^ 
Hamburgh, as should be assigned or concluded 
upon by the consignee, A. Runnals, on their en- 
trance in the British channel ; and if need was, to 
put into any one of the safe ports, harbours or bays 
on the coast of Great Britain, the danger of the seas 
excepted. 

That the said P. H. and A. Runnals did cause 
the said brigantine to be loaded with a cargo of 
sugar, coffee and other articles, the property of the 
said P. H. an4 A. Runnals, and the said William 
Clark did on the twenty-eighth day of May last| 
sail from the said island of St. Bartholomews, and 
proceeded on the voyage in the said charter-party 
mentioned, but on or about the fifteenth of June 
last, the said brigantine Betsey being in the prose- 
cution of the said voyage, was forcibly, violently, 
tortiously and unlawfully, in the latitude of 36 deg. 
north, and longitude 45 deg. west from London, 
on the high seas and within the jurisdiction of this 
court, attacked and taken by a certain armed ves- 
sel of Marseilles, called the Sans Culottes, com- 
manded by a certain Joseph Moulinary, and by the 
said Joseph Moulinary and the crew of the said 
Sans Culottes, was forcibly and against the will of 
th^ said William Clark and to the great damage of 
the said Hollingsworth and Shallcross, from the de- 
feating the said voyage and rendering them unable 
to comply with the said charter-party, tortiously, 
violently and unlawfully brought into the port of 
Philadelphia on the third day of July last, where the 
said brigj^ntine Betsey and the cargo so laden on 
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Hoiiings. board her as aforesaid, have been ever since and 

worth etal* ' 

w Still are detained by the said Joseph Moulinary from 
the said HoUingsworth and Shallcross and the said 
William Clark, although repeatedly demanded. 

To the end that the said brigantine Betsey, with 
her cargo, tackle, apparel and furniture may be re- 
stored to the said HoUingsworth and Shallcross — 
that they may be compensated for all damages, and 
that justice may be done in the premises as to your 
honour shall seem meet, may it please your honour 
to cause process to be issued for the seizing the 
said brigantine Betsey with her cargo, tackle, ap« 
parel and furniture — ^for the seizing the said vessel 
called the Sans Culotte, and the apprdiension of 
the said Joseph Moulinary, so that he be and ap- 
pear at the next court to answer to your libellants. 

\ Wm. LiEw is jjbf the libdlants. 



I 



FLEA. 



The plea of Joseph Moulinary, a citizen of the 
French republic, on behalf of himself and all con* 
cemed in the capture of the brigantine called the 
Betsey and her cargo, to the libel and petition ex* 
hibited to this honourable court by Jehu Rollings- 
worth and John Shallcross, the said Joseph Mou- 
linary by protestation not confessing or acknowledg- 
ing any of the matters and things in the Ubellants' 
said petition and libel contained, to be true, in such 
manner and form as the same are therein and there* 
by alleged for plea to the said libel and petition, 
says, that he was at the time of his attacking in an 
hostile manner and making prize of the^d brigan* 



•* 



f 
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tine, her cargo and people, and now is duly com- Hoiiingf- 
missioned by the French republic as captain on ^ «. 
board the armed vessel Sans Culottes^ fitted out by ^^^^r^ 
and belonging to the citizens of the said republic, 
to attack all the enemies of the said republic, 
wherever he might find them, and take them prison- 
ers with their ships and property, which commis- 
sion he is ready to shew unto your honour — ^that he 
the said Moulinary, with his officers, seamen and 
mariners on board the said armed vessel Sans Cu- 
lottes, took as prize the said brigantine Betsey, be- 
longing to some subject or subjects of the United 
Netherlands, then in open hostility and actual war 
with the French republic and her citizens, and 
brought the s£ud brigantine and property, as prize, 
into the port of Philadelphia— he therefore prays 
that he may be hence dismissed, and the said bri- 
gantine Betsey and cargo, and the said armed ves- 
sel called the Sans Culottes discharged from arrest. 

Joseph Moulinarv. 

P. S. Du Ponceau, 

Advocate for the respondents. 



MBPLJCAflON* 



The replication of Jehu Hollingsworth, and John 
Shallcross, to the plea of Joseph Moulinary — 

These repliants asserting that all the matters' and 
things in the petition and libel of the said repliants 
are tnie, do reply and aver, that the matters and 
things in the said plea by the said Joseph Mouli- 
nary pleaded, are not true; and particularly that the 
said brigantine Betsey^ did not at any time whatever 
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belong to any subject or subjects < of the United 
Netherlands, or of any other foreign power, state or 
kingdom, all which they are ready to maintain and 
prove when, &c. 

Jehu Hollingsworth,, juti. 

John Shallcross. 

Wm. IjEWifij Jbr libellants. . 



JNfERLOCVtORT DECRBE^ 



Restoration 
of the vessel 
and cargo 
ordered. 



Being satisfied by the papers produced to the 
court, that it appears, prima facie, that the brig 
Betsey is American property, and the cargo the pro- 
perty of subjects of the king of Sweden; and that 
the capture, so far as those papers evidence, is not 
a taking by one enemy from another ; and the ship 
and goods being expensive and perishable, I pro- 
nounce the following interlocutory sentence and 
decree* 

It is, however, to be understood, that I do not 
hereby preclude ftirther investigation and inquiry 
into any matter or thing, herein taken, quoad hocj 
for granted; but the whole subject, as to fact, law 
and jurisdiction, is open for discussion, and for the 
final sentence and decree of the court. 

It is ordered and decreed by the court, that the 
brig^tine Betsey in the libel mentioned, her tackle, 
apparel and furniture, and the goods, wares, and 
merchandize wherewith she wa§ loaded at the time 
of her capture, be delivered to the libellants in this 
cause, on their entering into stipulation to abide the 
final order and decree of this, or the court of appeals 
in this cause, and to make restitution of the vessel 
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and cargo, or the value thereof, in case the libel be Hoiiingsw 

•« Y« 1* • ' ji worth etaY. 

finally dismissed. w. 

And now, to wit, this thirteenth day of June, one *® Betsey, 
thousand seven hundred and ninety-ibur, the libel- ^^^^^^ 
Jants exhibit a notice from the respondents to shew 
to the court certain books, papers, letters and docu- 
ments therein mentioned, which notice is filed, 
among the exhibits in this cause ; and the libellants 
produce and shew to the court the books, letters^ 
papers and documents so required : Whereupon, the 
counsel for the respondents waive all farther contro- 
versy respecting the property of the said brig, and 
the cargo on board her at the time of her capture. 
It is also agreed that the cargo is protected from 
captiire by the treaty between the United States and 
the French nation : Whereupon, and on considera- 
tion of the evidence produced in this cause, I do 
finally adjudge, order and decree, that the said bri- 
gantine Betsey, her tackle, apparel and furniture in 
the libel mentioned, and the goods, wares and mer- 
chandize on board her at the time of her capture, be 
restored to the libellants with costs agreeably to ih6 
prayer of the libel. But at the request of the coun- Qiiestion of 
sel for the respondents, the point of damages is re- ^rved^^ ^^* 
served for argument, and the further and final de- 
cree of this court; and the respondents have leave 
to answer further on that point. 

Richard Peters. 



ANSWER To tHE CLAIM OF DAMAGES, 

And now, viz. June 17th, 1794, the respon- ir94. 
dents in thjis cause, for further answer to so much 
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Hoiimgs- of the libel otthe said Jehu HoUingsworth and John 
worth^et ai. sj^j^u^ross^ as prays for damages to be allowed and 
theBetsey. assessed to them, against the said respondent for 
the seizure, detention, and brining in as prizes of 
the said brig Betsey and her cargo, under protesta- 
tion that this honourable court is not competent to 
give damages in a case of this nature, justify the 
taking and bringing in as prize of the said brig 
Betsey and her cargo, by alleging, that it is la wfuJ 
by the laws of war, for an armed vessel of a belli- 
gerent nation duly commissioned, to seize and take 
upon the high seas, an4 bring into port for legal ad- 
judication a vessel sailing under a neutral flag, on 
suspicion that such vessel does not bona fide belong 
to neutral subjects or citizens, but that s^e is the 
masked property of the enemies of the country ix^ 
which the armed vessel belongs. That at the time 
of making the said capture, the respondents had 
probable ground to suspect that the said brig Bet- 
sey was the masked property of the enemies of the 
French republic, and brought her into the port of 
Philadelphia for legal adjudication. On this ground, 
protesting as aforesaid, they pray that the libel. of the 
said HoUingsworth and Shallcross, in as much as it 
respects damages, be hence dismissed with costs. 

P. S. Du PoKCEAU, 

Advocate Jbr respondents* 



BEPLICAflON, 

The replication of the libellants to the plea of 
the respondents, dated 17th June, 1794. 

The libellants expressly denying that at the time 
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of making the capture in the libel and plea mention- Hotiingi- 

worth ct sil 

ed, the respondents had probable ground to suspect w. 
that the said brig ^^tsey was the masked property **** B^sey- 
ot the enemies of the- French republic, and saving 
to themselves all benefit of exception to the said 
plea, reply and say that nothing in the said plea con- 
tained ought to preclude them, the said libellants, 
from the recovery of damages against the said res- 
pondents agreeably to the prayer of their libel. 

Wm. Lewis, Jbr libellant. 



D6€REE. 



The brigantine Betsey, the property of the li. 
bellants, who are citizens of the United States, was, 
in pursuance of their orders, let on freight by the 
captain of the said brigantine, about the seventh of 
May, 1Y93, at the island of St; Bartholomews, to 
P. H. and A. Runnals, subjects of the king of l^we^ 
den and biirghers of that island. The vessel being 
at St. Eustatius when chartered, a few hogsheads 
of sugar were purchased there and taken on board, 
as part of her cargo, agreeably t;o the eharter-party, 
and the said brig sailed therewith from St. Eusta- 
tins to St. Bartholomews, where she completed her 
cargo, consisting of sugar, coffee and a few hides, 
which belonged to the freighters, P. H. and A. 
Runnals. The brig having thus completed her 
cargo,* set sail from St. Bartholomews bound to 
Hamburg, agreeably to charter-party, on the 28th 
of the same month of May; on the 15th of the 
following June the vessel and cargo, when proceed- 
ing oh her voyage aforesaid, were captured by the 
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HoUings. French privateer Sans Culottes of Marseilles, and 

worth et al. ' 

vs. 



the Betsey. 



on the 22d of July in the same year, brought into 
the port of iPhiladelphia, Thisi privateer was un<^r 
Spanish colours, and is a xebeck, whose fashion 
and appearance were peculiarly alarming. Tljc 
circumstances happening at the time of capture 
will appear in the exhibits filed in this cause. 

On the 13th of June, 1794, after a minute in- 
vestigation and severe scrutiny, in which even the 
book^ and private correspondence of the libellants 
had been repeatedly submitted to the council and 
other persons on the part of the respondents, the 
said council abandoned all further controversy re- 
specting the property of the brigantine, and agreed 
that the cargo wa§ protected from capture by the 
treaty between the United States and France.— 
Whereupon and on consideration of the evidence 
produced, a decree for restitution was passed, but 
the point of damages was reserved. 

On the hearing of this point, it was contended 
by the advocates for the respondents, that the cir- 
cumstances occuririg at the time of capture justi- 
fied the bringing into port, and amounted to such 
probable caiise as will, agreeably to the general laws 
of nations and the ordinances and regulations of 
France particularly, repel any claim to damages for 
the capture and detention. 

I have maturely weighed the evidence on which 
the arguments of the advocates for the respondents 
were founded, and taken into consideration the au- 
tliorities by them produced, I am neverflieless of 
opinion, that although the circumstances appearing 
to the captors at the time of capture might proba- 
bly excuse an examination on the spot, yet they did 
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iiot amount to a justification of their conduct in Hoirmgs* 
compelling thp vessel to deviate from her lawful ^°'^^*'*^* 
voyage in a manner so ruinously injurious to the **^ Beiaty. 
oivners of both vessel and cargo. Whatever may 
bie the opimons of individual nations^ having arms in 
their hands and of course the power to enforce such 
opimons, it is at least questionable whether neutrall 
are bound to submit to searches, however prudent 
it may be that they should, sometimes, yield in this 
particular. There are very respectable authorities 
which assert, that ^^ a neutral ship is not obliged to 
stop to be searched;" although there are otl^s, 
holding the contrary doctrine.* • 



* It seems to, be a settled principle now, that neutrals are 
bound to submit to searches, and the modes of conducting such 
searches are the only subjects of dispute. 

Our nation has acknowledged this right by entering into 
arrangements in several treaties and conventions, as to the 
manner of effecting it. •In the above case, testimony was taken 
(and had due attention paid to it) to shew that there was ground 
for apprehensioh on the part of the American master and crew, 
that the privateer was a cruizer belonging to one of the Barbary 
powers. The privateer was a xebec, and the colours tinder 
which she iirst appeared were false and suspicious. The 
fashion and appearance of the vessel created alarm in the minds 
of the captain, supercargo and crew, and induced some prepa- 
ration for flight or concealment and destruction of papers, 
which however were not executed* Minute investigation was 
made as to the property which was. suspected to belong to 
Dutch merchants, France and Holland being then at war ; and 
the books and clerks of the owners were submitted for examin- 
ation. The right of search and subjects connected with it are 
discussed in 2 Azuni, part ii, chap. 3, and notes, as well as in 
other writers. 

This and some other cases determined here, shew that I 
hav^ always considered it justifiable to examine Uito the claims 
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ttoiiitigs- No one nation has, however, the right to dictate 

^^^^T ^^ t'his or any other particular to the rest, by its own 
the Betsey: ordinances, what shall be law of nations, the princi- 
ples whereof must be founded in justice and esta- 
tablished by common usage and consent. If a bel- 
ligerent party captures and detains neutral property, 
he does it at his peril. Should the capture and de- 
tention, on investigation turn out to be unwarrant- 
ed by the general law of nations, or forbid by parti- 
cular treaty, he is bound by every rule of law and 
reason to make ample compensation. It appears 
clear that the capture of the Betsey and cargo 
\m& in every view of it unlawful,^ and being of 
opinion, that the circumstances relied on for pro- 



of our own citizens, and to restore property indubitably neutral, 
when within our jurisdiction. In the cases of the ship Wil- 
liam, and the brig Fanny, I would ijot take cognizance of cap- 
tures made by one enemy from another, under my ideas of the 
impropriety of the examination by judicial authority ; after- 
wards I^yielded to legislative injunctions and decisions upon 
this point. Modem authorities support the principle recog- 
nized by the act of congress, giving jurisdiction to the courts 
, in cases of captures within our territorial limits ; but no neutral 
sovereign or state has the right to examine into questions con- 
cerning prizes under other circumstances, though brought 
within its ports or jurisdictional limits, when such questions 
aff.xt only belligerent nations. - 

" The prerogative which exempts a ship of war or priva- 
teer from the jurisdiction of the sovereign into whose port the 
prize is carried, ought to have effect only in the case where the 
prize may belong to ah enemy, or the subject of an enemy, and 
not when the sovereign of the port into which it is carried, or 
some other neutral power, is invested in the prize ; or where 
it belongs wholly to a neutral, which is a different case."— 
2. Azuni, M. L. 6f Europe^ ^ * 
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bable cause, do not justify the detention and bring- HoUing*. 

. ^ .. * worth etal. 

mg into port — ^. 

I do decree, adjudge and order, that the respon- *• Bctiey. 
dents pay to the libell^ts the damages sustained D^jj^^^ggj. 
by them by the unlawful capture and detention of lowed. 
the said brigantine Betsey and her cargo, with costs. 
And to the end that the said damages may be truly 
and justly ascertained, I do hereby order and direct 
the clerk of this court to associate with him three Damages t» 
intelligent and disinterested merchants of this dis- by^cierk, 
trict, who, or any two of them with the clerk, *^- 
shall examine into all circumstances relative to the 
vessel and c^^o and the losses and damages con- 
sequent thereon, and ascertaki the amount thereof, 
according to justice and good conscience and the 
clerk is hereby directed to make report of the do- • 
ings herein at the next court day. 



Richard Peters. 



MEPORt OF rSE CLERK ESTIMATING THE DAMAGES. 

Conformable to a decree pronounced by Richard 
Peters, esq. judge of the said court, in the above 
cause, on the eighteenth day of March last past, the 
clerk reports : — That having associated with him 
James Yard/ Robert Ralston, and Daniel Smith, of 
the city of Philadelphia, merchants, the said clerk 
and his associates have examined into all circum- 
stances relative to the capture of the said brigaatine 
Betsey and her cargo, and the losses and damages 
consequent thereon, and are of opinion, that accord- 
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HoUing^s^ ing to^ justice and good conscience, the said libel- 
^** w^^*" lants Jehu HoUingsworth the younger, and John 
theBetsey,^ Shallcross^ ownets of the said bngantme, by reason 
of the capturc and detention, theceof, have sustain- 
ed damage to the amount of four thousand two hun- 
dred and seventy-seven dollars and forty-nine cents, 
and that P. H. Runnells, and A, Bunndls the 
owners of the cargo, and charterers of the said bri- 
gantine, by reason of the capttH*e * and detention 
aforesaid,^ have sustained damages to the amount of 
two thousand four hundred and eighty-five dolors, 
and twenty-nine cents. • \ 

James Yard. 
Robert Ralston. 
Daniel Smith. ' 

Samuel Caldwell, 

Clerk of the District Court. 



J 
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And now, to wit, this seventh day of April, in ***« Bctwy. 
the nineteenth year of the independence of the ^•^^^''^^^ 
United States, the clerk having agreeably to a for- 
mer decree, reported — 

" That having associated with him James Yard, 
Robert Ralston, and Daniel Smith, of the <jity of 
Philadelphia, merchants, the said clerk and his 
associates having examined into all circumstances 
relative to the capiture of the said brigantine Betsey 
and her cargo, and the losses and damages conse- 
quent thereon, and are of opinion, that according to 
justice and good conscience, the said libellants Jehu 
HoUingsworth the younger, and John Shallcross, 
owners of the said brigantine, by reason of the cap- 
ture and detention thereof, have sustained damage 
to the amount of four thousand two hundred and 
seventy-seven dollars and forty -nine cents : and that 
P. H. Runnells, and A. Runnells, the owners of the 
cargo, and charterers of the said brigantine, by rea- 
son of the capture and detention aforesaid, have sus- 
tained damages to the amount of two thousand four 
hundred and eighty-five dollars, and twenty-nine 
cents/' 

And the said report beirig read, and duly cbnsi- 
dcred by the court — 

It is adjudged, ordered and decreed, that the res- Amount of 
pondent Joseph Moulinary, pay the libellants Jehu fo*"ed^^^ *^' 
HoUingsworth '^ the younger, and John Shallcross, 
the sum of four thousand two hundred and seventy- 
seven dollars and fortv-nine cents, for their da- 
mgges by them sustained by reason of the capture 
and detention of the said brigantine Betsey, And 



' 



344 ADMIRALTY DECISIONS. 



ILLEGAL CAPTURE. 



HoUings- that the said respondent also pay to the said libel- 
wort^eta . j^j^^g^ attomies in fact to P. H. and A. Runnells, the 
the Betsey, further sum of two thousand four hundred and 

eighty-five dollars and twenty-nine cents, for their 

damages by them sustained by reason of the cap- 

ture and detention aforesaid. 

Ordered-r^That this decree be absolute, unless 

cause is- shewn in four days. 

Richard Peters. 
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John jolly ^t al. 

The bxigantine Neptune^ 
Paul CouloD, claimant. 



hTBEL, . ' 

To the honourable Richard Peters^ esquire^ ju^e of 1804 
the district court of the United States^ in and for 
ihe Penn$yh)iinia district* tine Neptune, 

belonging to 

The libel of John Jolly and Bichard Keys, of theUbeUanti^ 

W31S CApturcd 

the city of Baltimore, in the state of, Maryland, byaFiench 
merchants, and William Manson, of the same place, condem!J^ 
mariner, ' ?^,v^^"ZL^ 

' heldonboafd 

RESPBC^PULLT SBEWEtHf a French ves- 

^ Bel at sea, and 

THAT your libeUants are citizens of the J^f^^ 
United States of America, resident in Baltimore, in the respon- 
the state of Maryland, and are j6int«bwners of the brought^ihto 
brig Neptune of Baltimore, a duly registered vessel ^ii^iphi^. 
erf the United States, as will more fully appear by The *^j^ 
an audioitic copy of the certificate of her re^stry, her to be tt- 
hereunto annexed, bcax'ing date the seventh day of fomcr ** ^^ 
July, in the year of our Lord one thousand eight «"• 
hundred and two. 

3%at the said Iwig, owned as aforesaid, and 
commanded by the said William Manson, sailed 
from the port of Baltimore on or about the thirteenth 
day of September last past, with a cargo on board 
belonging to your libeUants, on a voyage t^ Suri- 
nam, from thence to the West Indies and back ; 
that while she was peaceably and lawfully pursuing 

Y y 



own* 
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Jolly etai. hcF said voyagc on the high sea, the said brig.aiid 
the Neptune, her cargo on or about the ninth day of December 
last past, were tortiously, forcibly and piratically 
seized, taken possession oP*and detained, by a 
French privateer called " The Serpent," Henry An- 
derson, commander, and the said brig sent into St, 
Jago de Cuba, where, as your libellants have been 
informed and believe, the cargo was sold or dis- 
posed of. That since the seizure as aforesaid, the 
said brig has been brought into the port of Phila- 
delphia in the district of Pennsylvania, and /^thin 
the jurisdiction of this honourable court, where she 
now lies,' by a certain Paul Coulon, and other per- 
sons, to your libellants uhknowli. 

That your libellants, thereupon, pray the aid of 
the process of this honourable court to arrest and 
attach the said brig, and that the same be decreed 
to be restored to them, together with such damages 
to be paid by the said Paul Coulon and others, for 
the said seizurfe, detention and spoliation of the .said 
brig and cargo, as to this honourable^ court shall 
j^eem juSt and proper. 

JOJHN HOLLOWELI., 

for the libellants. 



CLAIM* 

In the matter of 7the "suit civil and maritime in the 
district court of the United Statjes, fOr the dis- 
trict of Pennsylvania, by John Jolly and Richard 
Keys, of the city of Baltimore, in the state of 
Maryland, merchants, and Willisim^ Manson, of 
the same place^ mariner, against the brig Nep- 
tune, her tackle, apparel and furniture, 



w 



ADMIRALTY DECISIONS; 347 



NEUTRAL PROPERTY ILLEGALLY CONDEMNED— ^RESTORED. 



The claim of Paul Coulon^ in all humble manner j 

That on the sixth day of November, in the 
year of our Lord one thousand eight hundred and 
three, ^d for a long time before and continually 
since, the island of St. Domingo, in the West In- 
dies, belonged to and was lawfully a colony of the 
French republic, and was subject to its laws, regu- 
lations and ordinances, and that at the same tin^e, 
and long before and continually since, there existed 
a rebellion in the said island against the said French 
republic, ^nd certain revolted negroes in the said 
island openly opposed by force of arms the jurisdic- 
tion and authority of the said republic over the said 
•island, 'and that in order to suppress the said insur- 
rection and rebellion, certain laws, ordinances and 
regulations had been duly made and promulgated 
by the said republic or her agents thereunto lawfully 
authorized, whereby all manner of iijtercourse, 
trade and dealing was prohibited to person3 foreign- 
ers to the said French republic, With any other part 
of the said island but the two ports of Cape Fran- 
cois and Pc»t Republican, and all foreign vessels 
entering or ajttempting to enter any other port of 
the said island than the said two ports before men* 
tioned, for any purpose of intercourse with the .said 
revoked negroes, was declared to be liable to con* 
fiscation. 

. And your claimant . further sheweth, that on or 
about the said sixth day of November in the same 
year, the said brig was employed by a certain Wil- 
liam Manson the master or comnuuider of her, in 
carrying on prohibited (trade and intercourse with 



JoUyetal. 
the Neptnn^. 
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Jolly etai. the said revdted negroes in the said island, and for 
th^ Neptune that puTpOse did enter or attempt to enter the port of 
Jacmel in the said island (being a pqrt in the said 
island other, than the said porlsi pf Cape Frangois 
and Pprt Republican), and was then sailing on the 
high seas, bound to Les Cayes,. another prohibited 
pprt in the said island, and was in the prosecution 
of such her unlawful voyage, when she was arrested 
and captured by a certain armed cruiser, called 
Le Serpent, commanded by a certain Henry An- 
derson, who was duly authorized and commissioned 
by the French republic for that purpose, and by the 
said Henry Aijdersafl impleaded and prosecuted;for 
such unlawful trade^ and duly condemned and ad-' 
judged to be forfeited therefoine, by a competent 
tribunal,, acting under the authcwrity of the said 
French republic, and by the s££me authority duly ' 
sold to the isaid Paul Coulon, for a full and valua«. 
ble consideration. . . • 

And the said Paul begs leave to state that by 
reason of the premises he becadie, and ever mice 
the niiith day of February, in the year one thousand 
eight hundred and four ,hath been, and yet is,, the 
lawful owner of the said brig, her tackle^ apparel 
and furniture, and has laidv out considerable sums of 
moneyin equipping andameliorating the said brig — 
: Wherefore he prays, that the said libel of the 
1Baid John Jolly, Richard Keys and William Man- ' 
son, may be dismissed, and that the said brig may 
be restored to him with his costs and charges and 
all damages in this behalf most wrongfully sus- 
tained. 

• Pk Coulon. 
Levy, advocate for the chimdnt. 
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- Theabove P. Coulon being solemnly sworn, doth joHy etad. 
depose and say, that what is contained in this his the Neptune 
answer, as far as concerns his own act and deed, is 
true of his own knowledge, and that what relates 
to the act and deed of any other person or persons 
he believes to be true. 

P. COULOK. 



MZFLICAriOl 



The reply of John JoUy, Richard Keys and Wil- 
liani Manson, libellants, to the claim of Paul Cou^ 
Ion, e^Khibited and filed in this cause. 

These replicants saving and reserving to them- 
selve&alland all manner of exceptions to the manifest 
uncertainties, imperfections and insufficiencies in the 
swlclaimcontained,ibrreplythereto, aver, propound 
and say, that the said brig Neptune was employed 
by her-said owners, the libellants, in a vo3rage from 
the port of Bahimore, in the state of Maryland, to 
Surinam, thence to the West Indies, and back to the 
said port, as in their said libel 13 set forth. But they 
deny that the said brig was so employed in carrying 
on any unlawful trade and intercourse, to or at the 
island of St. Dcmingo, or to or at any port or {dace 
in the said island, or that she was in the prosecution 
of an unlawful vc^age, when she was airested and 
captured by the French privateer, called^ " The 
Serpent," as in and by the claim of the said Paul 
Coulon is most untruly stated and alleged^ 

And these repliants further propound, aver, and 
say, that they have heard and believe, that an insur- 
rection^ or jevolt had taken place among certain 
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Jolly et ai. negrocs in the said island of St. Domingo, the same 
the i^ptunc. being then a colony of the French republic, though 
they do riot know at what time auch insurrection, 
or revolt commenced,' how long it has lasted, or to 
what parts of the said island it extended. But 
these repliants deny, that either at the time of the 
sailing of the said brig from the said port of Balti- 
more as aforesaid, or at the time of the said arrest 
and capture of the said brig by the said French pri- 
vateer oh the high seas as aforesaid, or at any time 
before, or since, to their knowledge, any laws, ordi-^ 
nances or regulations had, or have been duly made 
and promulgated by the said French republic, or 
her agents thereunto lawfully authorized, whereby 
all manner of intercourse, trade and dealing was pro- 
hibited to persons, foreigners to the said French re- 
public, with any other port of the sadd island but the 
two ports of cape Frangois, and Port Republican : 
and whereby all foreign vessels entering or attempt- 
ing to enter, any other port of the said island, than 
the said two ports, for any purpose of intercourse 
with the isaid revolted negroes, was declared to b6 
liable to confiscation* 

And these repliants further propound, aver and 
say, that although true it is that the ssdd brig Nep- 
tune did, in the course of her said lawful vbyage, 
enter the port of Jacmel in the said island of St. 
Domingo, to wit on or about the day of 

in the year 18G3, yet she did not enter the same for 
any purpose of intercourse or prohibited trade with 
the said revolted negroes^ npr was she bound to 
Les Cayes (another prohibited port of the said island 
as in the said claim is alleged, but which i& not here- 
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by admitted, )*'When she was arrested and captured joUyctai. 
by the said French' privateer as aforesaid. the intone. 

And these repliants further propound, aver and 
say, that if any such la^s, ordinances and regula- 
tidns were made as in the said claim of the said Paul 
Coulon is stated and sJleged (but which these re- 
pliants' do by no means confess or admit) the same 
were not duly notified, and were altogether, unknown 
to them, and more particularly to the said William 
Manson, commander of the said brig, as well at the 
time of her sailing from the said port of Baltimore 
on her voyage aforesaid, as at the times respectively 
of her entering the said port 'of Jacmel as aforesaid, 
and of her being arrested and captured by the said 
French privater as aforesaid; 

And . these repliants further propound, aver and 
say, that the said French privateer called ^* The Ser- 
pent,'^ commanded by the said Henry Anderson, 
was not duly authorized and commissioned by the 
said French r^puWic", to arrest and capture the said 
brig Neptune as aforesaid: and that the ^d Henry 
Anderson did not in diie form of law, and according 
to the convention subsisting between the United 
States (tf America and the said 'French republic, 
prosecute the said brig Neptune; and that the same 
was not duly condemned and adjudged to be for- 
feited by a competent tribunal^ according to the law 
of nations and the said convention. Nor Ivas the 
said brig by such competent authority duly sold to 
the said Paul Coulon for a full and valuable consi- 
ratibn; nor did the said Paul Coulon on the ninth 
day of February, in the year 1804, or at any other 
time before or sihce, become the lawful owner of 
the said brig, her tackle, apparel and furniture ; npr 
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joUyctai. has ht laid out corisideraWte suAis of .riioney lA 
thcNq[»ttmc. equipping ^nd ameliorating the same. Butthesfe 
repliants aver, that the said brig and her cargo were 
falsely^ forcibly and piratically seized, taken pos* 
session of, retained aaid disposed of, by the said 
French privateer, as in and by their said Bbei h 
stated and alleged; and thereupon they pray that 
the said claim dt the said Paul Coulon may be dis- 
missed with costs, and that the said brig be decided 
to be restored to them, together with such ^images 
to be paid by the said Paul Coulon for the siud 
seizure, detention and spoilation of the said brig and 
cax^, as to this honourable court shall seem just aod 
J)rap^. 

John Hollowell, 

for the respondents^ 



DECBBE. 



The statement of tiiis case may be collected, in 
detail, from the proceedings. The brig in question 
and her cargo were said to have been captured by 
the privateer Serpent, commanded by a certain 
Henry Anderson, averred to have been commission- 
ed by the French republic on a voyage, as it is al- 
leged then performing by the brig Neptune, from a 
port of St. Domingo, to another port of that island, 
both interdicted by the military commander in that 
island; all intercourse be&ig prohibited with any 
other than two ports, viz. Cape Francois and Port 
Republican. The port (Jacmel) at which the brig 
had been, or that to which she was said to be des- 
tined (Le Cayes) were not licensed, but prohibited 
ports, in possession of the Uacks, who are stated to 
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be forbidden by certain ordinances of the authorized ^^^^^ ^^ ^' 
agents of the French republic in St. Domingo, as <h« Neptune. 
well to neutrals as to French vessels. 

The &cts stated in the libel and other proceedings 
by the libellants are shortly these— *the brig Neptune 
an American registsered vessel, and her cargo, be- 
longed to the libellants, residents in Baltimore and 
t^tizens o[ the United States; and was employed in 
lawful commerce, on a voyage from Baltimore to 
Surinam, thence to the West Indies and back to the 
port of Baltimore. They deny that she was in the 
prosecution of any unlawful trade or intercourse, to 
or at the island of St. Domingo, or to or at any port in 
that island. They deny also that they knew of any 
laws, ordinances or regulations made or promul- 
gate^d by the French republic prohibiting intercourse 
with any other than the two ports before mentioned : 
and although she bad touched at Jacmel, with no in- 
tention to carry on any prohibited trade or inter- 
course, yet she was not bound to Le Cayes when 
she was arrested and captured by d>e Serpent They 
deny that the privateer wps duly commissioned, 
aver that the brig, being tortjioujdy captured, was not 
prosecuted and impleaded according to the conven- 
tion subsisting between the United States and the 
French republic That the said brig was not con- 
demned by a competent tribunal, or sold to the 
c^mant, Paul Coul<:»i,,for a full and valuable coii- 
sideration, by lawful and competent authority, &c. 

That the vessel was a registered vessel of the 
United States, and bekmged to the libellants at the 
time of her sailing from Baltimore and capture,are in, 
proof and not denied. The pretended condemnation 
of this vessel is attempted to be proved, by alleged 

z z 
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Jolly «tai. copies of the proceedings of a tribunal , sitting on 
the Neptune, boatd a French vessel at sea, on board whereof 
were the military commander of part of the island 
of St. Domingo, together with two others, who 
stile themselves officers of the court of prizes es- 
tablished under the French republic, at Ae Mole^ 
in the island of St. Domingo* By this alleged tri- 
bunal, in which M. de Noailles, a French general 
presided, a proceeding was had, in the absence of 
the captured vessel, which had been sent for a port 
in the island of Cuba. This proceeding began at 
seven o'clock in the morning of the day on which 
it was finished: the commencement and conclusion 
of the cause occupied but a few hours, under the 
idea of the necessity of urgency, as therein stated. 
It appears on the face of the copies of these pro- 
ceedings, that they were had at sea, and far beyond 
any juris^tional limits claimed by any country* 
The French part of the island of St. Domingo had. 
been abandoned by the officers civil and military 
of the French republic. Those who were then on 
board of the vessel cairying these offiqers, who held 
the supposed court, were driven from the place 
wherein their authority had been exercised, and 
were then flying from the blacks, who had gained 
possession of the scene of their former alleged ju- 
risdiction. 

There is no other proof of any facts alleged by 
the claimant than that contained in the exhibits 
purporting to be copies of these proceedings* And 
whether this alleged cqurt and its proceedings are 
lawful, and such as I am bound to respect, is the 
main question in this cause. 
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I have no hesitation in declaring that in my opi- Joiiy et ai . 
nion, that pretended court was unlawful. It was the Neptune. 
not warranted by the usage and laws of nations, or 
the convention between the United States and 
France. It would be an unnecessary waste of time 
to shew by any reasoning or authorities, that that 
court was illegitimate.* The officers then compos- 
ing it — ^the place where it was held, and the cir- 
eumstances attending the whole transaction — the 
haste and informality, and (it being an unauthorized 
tribunal) I may add the injustice of its proceedings, 
afford ample data to justify me in rejecting all 
proofs, or legal effects, claiitied under its allegations 
or decrees: sufficient evidence to warrant every ob- 
jjcction, appears on the face of its proceedings.-— 
Thdre is no proof therefore, before me, that the 
property of the vessel in the libel menti^qd hte 
been tewfuUy divested from her American owners. 
I do therefore adjudge, order and decree, that the 
3aid b»*igaQtine Neptune with her tackle, apparel 
and furniture be restored to the libellants with costs 
and charges. / . 



* See the note, page 37, and the authorities there referred to. 
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Paul Couloii 

versui 
the brig Neptune, Sec. John Jolly, Richard Keys, 

an J William Manson, respondents. 



DECREE. 



1304. 
The brig 



THE brig Neptune, basing American pro- 
perty, belonging to the resjpondents, citizens of the 
Neptune had United Statcs, and resident in Baltiniore, was seized 
.chased by the by a French armed vessel, commanded by a certain 
fctndemna' Henry Andcrson, undcr pretext of having violated 
tion by an un- jjj^ ctrette issued by the late general Le Clerc^ whieli 

authorized . , . « , pot-*. 

tribunal; and commsmder m chief and governor of St. Dotmngo^ 

b*^ught imo interdi *ing trade and comnaerce with certain ports 

^^'^^^hei^^ in the French part of that island, to prevent supjdSes 

claimed by to the revolted blacks. On her beina: so seized, at 

TJ^Z^ sea, saveral leag^s fit)m the island, Ld out of aU 

to^thTm^by^ territorial jurisdiction and limits, she wds sent to St. 

the distmt jago de Cuba, in the island of Cuba, belonging to 

claim for sal- and uuder the actual government of Spain. The 

madely^the vessel having been so dispatched for St. Jago, a pre- 

purchaser tended court of admiralty was held, at sea, on board 

after the con- , , -^ ' . 

demnation, the capturiHg cruizcr, by general de Noailles, then 

brought^her in the scrvicc of France, and some officers of a tri- 

^owc" of^er ^^"^^ which had been established in St. Domingo. 

f( rmer own- The briff, by this self^created c^urt was condemned. 

ers. The dis- rxy^ • i • * -i i 

trict court 1 he pcrsons eomposmg this pretended court were 
' dahn!'"'^ "^^^ *^" i^ a state of flight from the island of St. Do« 
\ ^ mingOjthen in full possession of the blacks, who 

had expelled the French soldiers and citizens, and 
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extinguished all power and govemmenty under CohIob 
France, in that island. tke Nq»t«)e» 

The libellant^ stating himself to be an American 
citizen, purchased the brig in St. Jago, from an 
agent of Anderson, the seizer, (from whom he took 
a warbanty) with intent to employ her in com- 
merce, or as a passenger ship^ for hb emolument. 
Considerable outfits were made on the vessel for 
these purposes by Coulon* Some passengers em* 
barked in the vessel, and arrived in Philadelphia^ 
where the brig was restored, by a decree of this 
court to the American owners, how the respondents. 
The. fects of intercourse with inta*dicted ports, for 
purposes of traffic, were denied; and the condem- 
nation was deemed and declared illegal and invalid. 
A claim is now brought forward for salv^e. 
No demand fot amdioraticm. The allegations con- 
tained in the proceec&^ were insisted oh, as enti- 
cing to sdvage (no matter from what motive the 
Bbellant acted) as a benefit had accrued to the own- 
ers by die purchase in St. Jago, and bringing into 
an American port, in a capacity to be rflitored. 

I can find ho precedent in the books to warrant 
a claim to^alvage, by a purchaser of a ship liable to 
be restored. There are some instances \^4iere re- 
captors, or rescuers, have had salvage, though the 
vessel was restored to the owners after having been 
purchased under a bad title. — Such cases seldom 
occur. A neutral may lawfully purchase, in the 
port of a belligerent party, a ship legally condemned 
as prize. But carfe must be* taken on this point, as 
some national tribunals are more strict than others 
in scrutinizing the title of a ship procured in this 
way; The Ejiglish permit purchases by neutrals 



558 ADMIRALTY DECISIONS. 



SALVAGE. 



Couion of ships legally condemned in their enemies' ports, 
tiie Nfeptmic. The French do not acknowledge their validity •* 
Salvage is not given as a mere quantum meruit for 
benefit received. It is a premium to stimulate ex- 
ertion, prowess and personal danger and risk.** 

The novelty of this claim may create a bias in 
my mind, which I have in vain endeavoured to re- 
sist. The case has always appeared to me to be - 
brought forward more to ground a recovery over, 
on the guarantee, than under a hope of success here. 

It is true that the motives for saving property 
-are generally interested. — But the motives, in this 
case, are not so important as the principles of the 
claim. 

Before any thing can be saved it must be lost to 
the owner, or on the pomt of so being, without hope 
of recoveiy, either specifically or in value. I am 
inclined to consider the seizure in this case a nnuere 
spoliation, for which either the French or Spanish 
government should have paid the owners of the 
brig in case of loss. My official respect for those 
govemmeits will not permit a belief that Xhtywill 
not do what they ought. The courts of one coun- 
try must presume that the governments of friendly 
nations will always d6 justice. I do not, however, 
think it incumbent on me to determine collaterally 
a question involving national duties and obligations^ 
further than the case before me compels an opinion. 
A neutral government ought not to restore a vessel 
of its friend brought into port, captured by another 
friend, as prize in war. But it is otherwise, where 

a ship belonging to a friend is brought in under re- 

 

a 1 Rob. Cases Adm. ed. 104. > See the case of Wslrdev 
qt. ill. ve. the Belle Creole, ante page 31. 
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straint on seizure by another iiiend, and all parties • Couion 
at peace. A pretext of seizure for breach of local ^ Neptune. 
regulations, ought not to take> the case out of this 
rule of the law of nations. ' Such pretexts would 
never be wanting, if they would justify sales and 
transfers pf vessels^ seized under these pretences. 

If tills view of the subject be correct, the brig 
in question was not leg^ly, or in fact, lostj to the 
American owners, when carried into the Spanish 
port of St. Jago. Thp purchase by Paul Couion 
(more especially if an American citizen) was not 
justifiable, much less meritorious. If he bought 
under a bad title, he must take the risk. He ap- 
pears to have considered this consequence when he 
took the guarantee from thq vendor in St. Jago. 
If he is disappointed fai his expectations (^ profit^ 
the owners should not reimburse expenditures for 
this object. As well might they be. called on to 
repay the purch^e-momes paid the captors. Why 
ask to retribute a part? — I agree with the counsel 
lor the respondents, that if salvage, in our own 
courts could be obtained, great encouragement 
would be^ given to such captures and illegal salev 
In this case, what is given to the libellant would 
be so much saved to the vendor, when called on 
under his guarantee by Mr. Couion. 

I do not think it necessary to discuss all the 
* points in this cause. How far and in what manner 
a nation has a right to interdict commerce by other 
nations with its revolted subjects, or their slaves in 
a state of insurrection? Whether French colonial 
arrettes die with the extinction of the government 
promulgating them? And what is the state of things, 
as they respect us, in the island of St. Domingo ? 
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Couloa . 
vs. 
the Neptune. 



These questions seem to be subjects mpre fit for 
diplomatic discussioiii or Jegisbtive direction, than 
judicial decisicai. They are unimportant in thi^ 
case, as the fact of intercourse, for the purposes of 
traffic, with interdicted ports, is denied. 

If Spain was bound to i?estore the brig in ques- 
tion, or remunerate A^ owners fpr their loss ; if at 
any rate no sale such as herein stated could be le- 
gaUy made, and of course the purchase unwarraitf* 
able, and defective in that ]p.erit which is the foun- 
dation for a claim to salvage, it is enough for the 
purposes of decision in this. suit. 

The results lirom this vfew of the case tend to 
shew — 

1st. That ihc i^ssel w value thereof, was not 
lost to the owners by the . seiziire and carrying to 
the port of St/ Jaga 

2d. That the benefit derived to the owners by 
Mr. Coul(xi's purchase, is at least problematical, 
and not a direct. consequence of such purchase, or 
flowing from any meritorious conduct on his part, 
lie has not the equitable claim to considerations 
attaching to an kinocent purchase, by mistake cr 
ignorance of title. The whole circumstances were 
known to, and guarded against by the libellant. 

I do therefcwe adjudge, order and decree, that 
the libel filed in this cause be dismissed with costs. 



\ 

i 



r 
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1806. 



Phincas Bond, esq. his Britannic majesty's consulO Z^ ^rt?N 

general for the middle and southern states. I Yoik, on her 

versus r voya^ from 

The British brig Cora, and her cargo. J the Havanna 

homCf fell in 
with the Bri* 
tishbrigC<n«y 
^ deserted by 

her crew, and 
ZIBEI, with five feet 

waterinher 

To the honourable Bichard Peters, Judge of the dis- of theaewoT 
trict court of the United States for the district of ^.^^^ 
Pennsyhania. boaid the 

Cora* who 

PHINEAS BOND, esq. his Britannic ma- ^j^^^^ 
lesty's consul-general for the middle and southern brought her 

o A • •.. 11 J ^ t_ 1 »"«o PhUadel- 

States of America, with, all due respect sheweth, phia. The 
That a certain British brig, of very considerable ^S to^at 
value, laden, as he is informed, with coffee and <^n«crfrom 

_ , . _ . ' , r , . theabsenceof 

sugar and other articles, bound from Jamaica .to some of her 

London, hath been found at sea, deserted from ne- British cons^ 

cessity by her crew, and brought by certain persons ^^^ *'^|[j 

to him unkno^vn into the port of Philadelphia, and *he Cora 

. ,. ' , , T might be re- 

is now ridmg at anchor at the Lazaretto. stored on pay 

That the said brig is, he believes, named the xhc'tla^S. 
Cora, but he knoweth not tp whom the said brie: owners and 

' .0 crew of the 

and cargo belong, but has reason to believe that Ceres, filed 
they are the property of subjects of his Britannic saiva^ ; and 

"^^j^s^- . thohitL 

On behalf of whom it may concern, he prays, a passenger 

that the said brig and cargo, may by the process of cererSL?** 
the district court, be taken into the custody of the c^aiftiedapro. 

^ '* portion of the 

marshal, and restored to the owner, or owners of salvage. 
the same, after payment of reasonable salvage to aUo a Ubdfor 
those who have brought the same into port, or that ^^Sr©^-- 

3 A 
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Bond such other steps may be taken in the premises as to 
^ Cora, yo^^ honour shall seem fit. 

Jl^g^^ Edw. TiLGHM an y proctor. 



_ Ik oil 
Itoanlthe 
Ceres* One 
tlurdofthe 
gross sunoant 

e£ saks was The libcl of Nathaniel L- and George Griswold of 

district court thc city of New York, merchants, Bartlet Shep- 

a^wd^^ herd of the same place, sea captain, and of Den- 

o^a^^ aison Wood, late mate, Andrew Eddy, Thomas 

cUumtosai- Ferris, John Brown^ and Joseph Chaplis, sea- 

fi«ighcen men, and Joseph Lawrence, cook of the brig 

Td? ^^!^ C^r^s of New York, respectfully sets forth, 

ttiis decree 

there was an THAT vour libclknts, the said Nathaniel L» 

appeal to thc _ ^ ^ . i i « r 

circuit court, and Gcorgc Griswold, are the owners of a certain 
we oflte^' brig called the Ceres, of which the said Bartlet 
district court Shepherd is master, and the said Dennison Wood» 

was affirmed. '*' , 

Libel of thc '^"^^^> ^^ ^^^ Andrew Eddy^ Thomas Ferris, John 
owners, mas- Brown dud Joscph Chaplis, seamen, and the said 

ter and crew • .* ■, i»x»tt»r> 

•£ thc Ceres. Joscph Lawrcuce, cook, which said bng Ceres, on 
her return voyage from Mavanna,. loaded with 
sugars, &c. and destined for New York, viz. on or 
about the twenty-sixth day of August last, on the 
high seas, in latitude 32, and longitude 771, W. of 
London, fell in with a certain brig or vessel, called 
as your libellants believe " The Cora," altogether 
deserted and derelict, with five feet water in the hold 
of the said brig, and with her rigging very niuch 
shattered and injured. Whereupon, your libellants 
the said Bartlet Shepherd, Dennison Wood and 
others the crew of the said brig Ceres toot posses- 
sion of the said brig Cora; and after much difficulty 
and danger, and with the exposure of their lives and 
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* The claim to the Cora as a derelict, was afterwards given 
up, and the UbcUants proceeded for salvage only. 



of the loss of the said brig Ceres, the said Cora was ^otA 
pumped out by some of the crew oi the s^d brig the Com. 
Ceres and taken in tow by the said brig Ceres, and 
by her drawn towards land. That by order of your 
libellant the said Bartlet Shepherd, the said Denni- 
son Wood, Andrew Eddy, and Thomas Ferris went 
on board of the said brig Cora, and have continued 
on board of her unto this time. That on or about the 
third day of September a violent squaU came oti 
which separated the said brig C^res from the said 
brig Cora ; and the said DenniscMi Wood and others 
on board the said Cora, in obedience to the orders 
they had received from the said Bartlet Shepherd, 
and as soon as the said squall had abated, by constant 
exertion, brought the said Cora into the port of Phi- 
ladelphia, where they arrived on or about the foiu*- 
teenth day of September, 

Your libellants therefore pray, that the said brig 
Cora, her furniture, tackle, Sscc. together with her 
cargo, and every thing found on board of her, may 
be adjudged to them as deserted, derelict,* and by 
reason of the premises, having become the property 
of your libellants, in such parts or portions as to this 
honourable court may seem proper, arid according 
to the laws and regulations of the admiralty. 

Richard Peters, jun. 

proctor for the libeUants. 
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Bond The libel of Don Juan de Echevirria, a subject of his 
the Cora, Catholic majesty, most respectfully sheweth, 



IX^it THAT your libellant is, and for many years 

senger. now last past has been, a captain or master of ships 

and vessels in the merchant service of Spaing, duly 
licensed and admitted according to the marine law 
and regulation of that country; and as such is skill- 
ed and experienced in the navigation and manage- 
ment of ships and vessels. That on the fifth of June 
now last past, your libellant was owner and master 
of a certain Spanish brigantine called the Felix, and 
being with his said vessel in the course of a voyage, 
he was on that day captured on the high seas by a 
British privateer, and carried with his said vessel 
into the island of Jamaica, where his person was re- 
leased and he received a passport from the British 
government there to go to Batavano, in the island of 
Cuba, from whence he went to the port of the Ha- 
vanna : that it being his intention to go from thence 
to Montevideo on the Spanish American continent, 
he shipped himself as a passenger at the Ha vanna 
aforesaid on board a certain American brig, called 
the Ceres, Bartlet Shepherd master, of the burthen 
of one hundred and thirty-five tons, or thereabouts, 
bound to the port of New York, navigated by the 
said captain, his mate, and four seamen, making in 
all six persons, and there were no other persons on 
board, but the said six persons, the cook and your 
libellant, who was a passenger as aforesaid, and who 
agreed to pay to the said captain Shepherd, forty 
dollars, for the transportation of himself and his ef- 
fects to New York. That they sailed from the Ha- 
vanna on the seventeenth of the said month, and 
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continued their voyage until they were in thirty- Bond 
three degrees nortfi latitude, and sixty -three de- thcCwm. 
grees west longitude, something more or less, when 
they saw a sail in the evening under a heavy squall, 
Mrhich did not appear to be taking any precautions 
to guard against it. That your libellant insisted 
upon it to captain Shepherd, that there was nobody 
on board of the said vessel, on which he answered, 
that she might be a privateer, and that he did not 
want to go on board, the wind being favourable for 
continuing our navigation ; that your libellant again 
represented to him that the said vessel had few or no 
people on board ; on which, and on which only, he 
determined to speak her, which they did about seven 
o' clock in the evening, and after having hailed her 
several times, and nobody answering, it was thought 
proper to put out the long boat : that your libellant 
offered to go on board of the said vessel, but cap- 
tain Shepherd would not permit it, but sent his mate 
with two men on board of her, who informed us that 
she was entirely deserted by her crew, and that 
she made a great deal of water. The boat returned 
with two more men, in order to pump out the 
water; but after having pumped the pumps almost 
dry, it was found that she did not make any water 
at allj and in the mean time, your libellant and two 
other persons were tlie only ones who remained on 
board of the Ceres, took in reefs, and did the work 
of that vessel until near midnight, when the boat re- 
turned from the deserted vessel. That the next 
morning at five o'clock captain Shepherd again put 
the boat to sfea, for the purpose of overhauling the 
cargo of the deserted brig: he went in consequence . 
to the brig. with all his people, leaving the cook 
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Bohd alone with this libellant, to take care of the Ceres; 
the Cora. ^^^ Y^^^ libellant with the said ccok remained on 
board the Ceres, and kept tacking about until one 
o*cIock in the afternoon, at which time they per. 
ceived a dismasted ship, and two of the mariners 
then returned with the captain on board the Ceres, 
leaving the mate and the two other mariners on 
board the deserted brig, with directions to sail after 
them and pursue the same course, but they were afl 
terwards separated by a gale, and the deserted brig 
was brought into Philadelphia, where she is now li- 
belled in this honourable court for salvage, by the 
name of the brig Cora ; and your libellant further 
says, that the Ceres then sailed towards the dismast- 
ed ship, and having come within hailing distance, 
and found that there was nobody on board, captain 
Shepherd with his two itiaripers went on board of 
her and brought from thence sundry articles of appa- 
rel and furniture, such as sails, pieces of sail cloth, 
spy-glasses, compasses &c, and for the space of three 
hours while they were bringing the said articles, your 
libellant remained alone with the cook on board the 
Ceres, tacking about, and exerting themselves to 
keep her right, captain Shepherd not permitting him 
to go either on board the ship or the deserted brig, 
and thus they pursued their navigation until they 
arrived at New York. Your libellant, from the 
time that they first saw the deserted brig, working 
on board the said brig Ceres like a common sea- 
man, and making extraordinary exertions from the 
small number of people that were on board ; and 
your libellant never quitted the Ceres, nor ceased to 
assist in working on board of her until the whole 
cargo was delivered at New York aforesaid. 
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V And your libellant further says, That in conse-^ Bond 
quence of the necessary assistance that he gave in the cbn. 
working the Ceres, which was necessitated by part 
of her original crew being employed in the salvage 
of the deserted brig, and of articles out of the dis- 
masted ship, and the risk of his life which he ran 
by being obliged to work the Ceres with a reduced 
number of men, and sometimes with the cook alone, 
he conceives that he has effectually assisted by his 
labour and danger in the said salvage, and is entitled 
to a reasonable part of the reward to be allowed by 
this honourable court for the same. 

He therefore hi^mbly prays, your honour will be 
pleased by your decree in the cause of salvage now 
pending before you, at the instance of the said Bart- 
let Shepherd, his owners and crew, to decree such 
a proportion of the said salvage to your libellant, as 
in your Mdsdom shall seem just, and he shall ever 

pray, &c- 

P. S. Du Ponceau, 

attorney for libellant. 



The libel of Daniel Ludlow and others, shippers Libci of tKc 
of the cargo on board the brig Ceres for them- !^" J^^ 
selves and all others entitled humbly shews, freight. 



on 



THAT on the twenty-sixth day of August, 
in the year of our Lord one thousand eight hundred 
and six, the said brig being on a voyage from the 
Havannarto New York, on the high seas, in latitude 
thirty. two degrees, and longitude seventy-four de- 
grees and thirty minutes west from London, fell in 
with a certain brig or vessel, called as your libeBants 
believe "The Cora," altogether deserted and dere^ 
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Bond lict, with five feet water in her hold, and with her 
the Cora. "&S^"g much shattered and injured. Whereupon 
the crew of the said brig Ceres took possession of 
the said brig or vessel called the Cora, with much 
labour and difficulty, and with the exposure to im- 
minent danger and loss of the cargo of the said brig 
Ceres. That the said vessel or brig called the 
Cora was taken in tow by the said brig Ceres, and 
by her drawn towards land. That some of the crew 
of the said brig Ceres went on board of the said 
brig or vessel called the Cora, and thereby left the 
said cargo in the said brig Ceres aforesaid in immi* 
nent risk or danger; and the sai4 part of the crew of 
the Ceres afterwards, to wit, the day of Sep- 

tember, in the year aforesaid, brought the said brig 
or vessel called the Cora into the port of Philadel- 
phia. 

Your libellants therefore pray, that such part or 
portion of the said brig or vessel called the Cora, 
her tackle, apparel and furniture, together with hej: 
cargo, or whatever else may be found on board of 
her may be adjudged to them as reasonable salvage 
as to this honourable court may seem proper, and 
according to the laws and regulations of the admi* 
ralty. 

Ikgersoll, proctor ^c. 



Value of the The vdue of the Ceres was stated and agreed 

careo. to bc 8 4500, her freight and the property on 

board of her belonging to her owners was estimated 

at S4864 17, and the whole value of the goods on 

freight on board the Ceres, was j$ 13,400. 
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The Cora and her cargo were sold by the mar- Bond 
shal, and produced 8 47,308 63; and the duties 
with the costs and expenses attending the proceed- 
ings amounting to jg 9989 37, left the net product coiTand^rr 
of the sales 8 37,319 26. cwrjo. 

The claim of the freighters to salvage wai op- 
posed by Rawle and Peters, jun. for the owners of 
the Ceres, and supported by IngersoU for Ludlow 
and others, owners of that part of the cargo of the 
Ceres which was on freight. 

In opposition to the claim it was urged that a 
deviation had been committed by the master otthtt 
Ceres, for which her owners were responsible, and 
who became insurers of the property of the freight* 
ers, from the time the deviation took place. En- 
countering all the risks incurred by the property oft 
board the Ceres in bringing in the Cora, to them 
only ought the salvage, which would be allowed by 
the court, for the dangers to which the Ceres and 
her cargo were exposed, be given. 

The case of the Blaireau,* decided in tht su- 
preme court of the United States; was not admitted 
as an authority in support of the claims of the 
freighters, as it was contended, one of the chartei^rs 
and owners of the cargo of the Fame being on board 
of her, and consenting to the deviation committed 
by the Fame, in that case discharged her owner from 
his responsibility under the bills of loading and char- 
ter-party, and thus the charterers became entitled to 
part of the salvage. The case of the Jeifferson,"* was 
also to be rejected, as the captain of the finding ves- 
sel and owner of part of the cargo, could have no 

» 2 Cranch 240. «> Ante vol. i, i>. *& 

3 b 
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Bond claim on his owners for the loss of his goods after 
tt«ci>». having himself committed the deviation. These, 
it was m-ged, Were the only cases in which owners 
of csorgOy who were not owners of the saving vessel, 
had received salvage. 

On the part of the freighters it was stated, that 
the owners of the Ceres, and the master were the 
agents of the freighters for the purpose of trans- 
porting the cargo and not for any other, and that 
they had no right to put the property on freight at 
risk. That if the principle upon which the owners 
of the vessel claim salvage, for the risk encountered 
by the part of the cargo or freight was correct, it 
would extend to give the whole of the salvage to 
the master, as he, being the agent of the owners, 
would be responsible to them for the consequences 
of his deviation; and having the responsibility, he 
should be compensated for the risk incurred by it. 

It was said, that as property at risk earned sal- 
vage, and the owners of the Ceres are entitled to 
salvage for the risk run by their vessel, the owners 
of the goods are equally entitled. 

The case of the Blaireau was claimed as an au- 
thority in support of these positions, and it was al- 
leged that the charterer Christie, could not dis- 
charge the responsibility of the owner of the Fame 
for that part of the property which belonged to the 
co-charterer, and yet the charterers were both al- 
lowed salvage. 

The right of a vessel to stop in order to assist 
another in distress was contended for, and it was said 
the insurier was not affected by such a delay. 

The removal of the case by appeal to the circuit 
court being determined on, no further argument 
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took place in the district court, and the following Brad 



decree was given. 



t)ie Cofft. 



DECREE, 

I, RICHARD PETERS, judge of the dis- ©ecwtoftiit 
trict court of the United States in and for the dis* 
trict of Pennsylvania, having duly. considered the 
libels filed in this case, and the several claims exhi- 
bited for salvage, as also the testimony adduced in 
support thereof, do thereupon adjudge, order and 
decree, as follows : that is to sav — 

The libel of Daniel Ludlow, claiming salvage as ciilm hj dw 
owner of the cargo on board the Ceres, I dismiss ^^^^^ 
with costs. 

The gross amount of the sales of the said bri- o«-aw qT 
gantine Cora and her cargo, as appears by the mar- ceedi tiSmtd 
shal's returns, is forty-seven thousand, three hun» "■^^'V* 
dred and eight dollars, and sixty-three cents. Of 
this sum I adjudge, order and decree, that the sal- 
vors have andf ecover, in full satisfaction for and as 
salvage, the one-third part, or fifteen thousand seven 
hundred and sixty-nine dollars, and fifty-four cents 
to be apportioned in the following manner, that is to 
say — 

Nathaniel L. and Greorge Griswold, the owners Distribndon. 
of the brigantine Ceres, shall receive and take one 
third part of the said sum of fifteen thousand seven 
hundred and sixty-nine dollai^ and fifty-four cents, 
or - . - - - 2 5256 51 

The remaining two-third parts of the 
s^d suitf, of fifteen thousand, seven hun- 
dred and sixty-nine 4ollars and fifty.four 
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Bond pents, shall be divided into twenty-four 
Ac Cora, equal parts or shares-— whereof 

Bartlett Shepherd, the master of the 

Ceres, shall receive and take shares 6 g 2628 26 
Dennison Wood, the mate, shall 

receive and take - - 4 

Andrew Eddy, seaman - 3 
Thomas Ferris do. - 3 

John Brown do. - 2 

Joseph Chaplis, do. - 2 

Joseph Lawrence, cook - 2 
Don Juan deEchevirria, passenger 2 



1752 


17 


1314 


14 


1314 


14 


876 


8 


876 


8 


876 


8 


876 


8 


15769 


54 



And I finally adjudge, order and decree, that 
the duties, coSts, charges and expenses shall be de- 
ducted from and paid out of the remaining .two- 
thirds of the said gross amount of sales, and that 
the residue thereof shall be paid over to the libel- 
lant for the benefit of the concerned. 

Richard Peters. 



From this decree an appeal was entered to the 
Circuit court of the United States and the case was 
fully iargued before the honourable judge Washing, 
ton. The claims of the freighters to salvage were 
opposed on the principles urged in the district court. 
IngersoU and Duponceau for the freighters, Rawle 
and Peters, jun. for the owners of the Ceres. 

The claim of Echeverria, the Spanish passen- 
ger was opposed on the testimony of one of the wit- 
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In the circuit court of the United States^ district of Pennsylvania. 



Phineas Bond, esq. consul-general 

versus 
The Cora and her cargo. 



, &c. I 



nesses, who stated he had not given aid tq the Ceres Bond 
when in time of difficulty and danger. The right the Cora, 
of passengers to salvage, who assist in saving pro- 
perty found at sea, was not denied. 

Mr. Tilghman, for the British consul, opposed 
the decree of the district court allowing one third of 
the net proceeds of the Cora and cargo as salvage. 
A greater allowance was claimed by Rawle and 
Peters, jun. for the master, owners and crew of the 
Geres. Judge Washington gave the following 
opinion. 



THIS is an appeal from the district court of isor. 
Pennsylvania in a case of salvage. The case ap- 
pears to be, that the brig Cere^s on her return voyage thc^drcuit 
from the Havanna to New York, laden with a cargo ^°^^' 
partly on freight, and partly belonging to the owners 
Nathamel L.. Griswold and George Griswold, com- 
manded by Bartlet Shepherd, and a crew consisting 
of the mate, four seamen, and the cook, having on 
board one passenger, on the twenty-sixth of August 
fell in with the brig Cora, an English vessel, in lat. 
32, and long. 74^ W. from London. The captain 
of the Ceres having hailed the Cora, and receiving 
no answer, he boarded and found her with a valua- 
ble cargo on board, but wholly deserted. 
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Bond He put on board the Cora the mate of the Ceres, 

the Cora. Dennison Wood, and two of the mariners, Andrew- 
Eddy and Thomas Ferris, with orders to keep com- 
pany with the Ceres. On the twenty-eighth the 
Cora. was taken in tow by the Ceres, but they were 
soon separated by the breaking of the hawser. The 
two vessels however kept company until the third 
of September, when a violent gale came on and se- 
parated the vessels, but not until the captain had 
given orders to the mate to make for the nearest 
port. It appears, that it was with great difficulty 
the Ceres could be navigated in consequence of the 
diminution of the crew, and she was exposed on 
that accoimt to considerable danger and loss ef her 
rigging. 

The Cora when she was boarded had five feet 
water in her hold. The hands put on board were 
employed from the night of the twenty-sixth to the 
twenty- eighth in pumping her out. It appears that 
the mate and the seamen on board the Cora encoun- 
tered many difficulties^ and were exposed to much 
danger during the storm. When that subsided, 
they bore away for the nearest port, took a pilot on 
the seventh, and anchored within the bay of Dela- 
ware on the eighth day of September. The Ceres 
came to anchor on the eleventh off Sandy Hook. 

Libels for salvage were filed by the owners, the 
captain and crew of the Ceres, the freighter^, and 
by Mr. Echevirria, the Spanish passenger. 

The district court having decreed one-third of 
the gross amount of the sales of the Cora and cargo, 
as salvage, cross appeals were entered. 

The first question to be decided is, the rate of 
salvage which ought to be allowed to the salvors* 
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Adopting the expressions, as I do the sentiments, Bond 
of the district judge in the case of La Belle Creole,* the ^om. 
the salvage allowed should comprehend a reward V^vk^ 
for the risk of life and property, labour and danger ^^kMhc ^^ 
in the undertaking, and should be so liberal as to rate of sal. 
afford a sufficient inducement to preserve the lives be regulated, 
and property of others. 

In appreciating and properly rewarding such 
services, no rule but that which a sound discretion 
may suggest, upon a view of all the circumstances 
of each particular case, can be laid down, and yet 
men possessing equal liberality and minds equally 
intelligent, would vary very materially from each 
other in fixing the quantum of reward. But al« 
though no certain rule can be establishhed to govern 
every possible case, yet it is proper to refer to for- 
mer decisions in cases not very dissimilar from the 
one under consideration, from which principles may 
be extracted which may and ought to be regarded. 

In searching for something like a general rule 
through the numerous cases which have been de- 
cided as to the rate of salvage, it appears, that ex- 
cept in cases of very great or very small hazard, 
or when the property saved has been to the pro- 
perty at risk in a ratio very much beyond, or very 
far short of a &ir compensation for the service ren- 
dered or the risk incurred, the salvage allowed is 
about the proportion decreed in this case. It is un- 
necessary to go through all the cases upon this sub- 
ject, because I think that of the Blaireau, which is 
of the first authority in this court, does in all its cir* 



» Ante vol* i, page 31. 
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ment in this 
case. 



Bond cumstances as nearly resemble the present as any I 
the Cora, ^ave met with. 

In that case one mariner was found on board the 
Blaireau, and in this the vessel was found totally 

* 

deserted. This it is contended makes the former 
a case of less merit than the"^ present. But I can dis- 
cern no material difference between the cases, ex- 
cept that the navigation of the two vessels was ren- 
dered less dangerous by the addition of Tool, the ' 
No abandon- man fouud ou board the Blaireau. The Cora was 
deserted, but not abandoned. This was in effect the 
case of the Blaireau, as it is clear that TooPs re- 
maining on board that vessel was not a voluntary act 
but merely accidental. 

The Blaireau had a navigation of nearly three 
thousand miles before she reached a port of safety. 
The Cora had scarcely half as far to go; but I be- 
lieve it to be a fact, that the danger is greater 
when vessels approach the American coast; and be- 
sides it does not appear in that case that the Fame 
and the Blaireau experienced any very severe wea- 
ther in coming in, whereas the Ceres and Cora were 
exposed to a violent tempest. The Blaireau was an 
indifferent vessel, was Considerably injured, and re- 
quired pumping frequently to keep her clear. The 
Cora was perfectly strong and well constructed. In 
these respects the merits of the salvors in the for. 
mer exceeded those of the salvors in the latter case. 
On the other hand the Fame retained on bpard more 
than two-thirds of her hands, and it does not appear 
that the seven hands left with the Blaireau were in- 
sufficient to navigate her. 

Comparing these cases together, I cannot think 
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of increasing the salvage allowed by the district Bond 
court; and on the other hand considering the risk, the Cora. 
to which both the Ceres and the Cora were exposed in V^^^v^ 
ccMisequence of the insufficient number of hands by 
which they were respectively navigated, and recol- 
lecting no case of equal merit with the present where 
less than one third has been allowed, I do not feel 
disposed to diminish this allowance. 

The next consideration is, how ought this sal- 
vage to be distributed? The rights of die owners 
of the vessel and freight, and of the master and 
crew are not questioned. But those persons contest 
the claims of the freighters and of the passenger. 

First, as to the freighters. Salvage being intend- ^V'^ ^^ ^® 
ed as a reward for meritorious services performed, 
and to encourage others to similar exertions where- 
ever the occasion may occur, it follows, that all 
those who risk their property are entitled to partis 
cipate in the reward. It is contended for the 
freighters, that the acts done by the Ceres, amount* 
ed to a deviation, which dischargcid the underwrit- 
ers in case the cargo was insured, and incurred the 
risk of safe arrival, if the freighter stood his own 

insurer. 

This proposition presents two questions. First, 

was there a deviatidn? and secondly if there was, 

on whom would the loss have fallen had the Ceres 

not arrived? 

1. The general definition of deviation, is the Definition of 
voluntary departure from the voyage insured, with- '*^^**'^°'^- 
out necessity or reasonable cause ; and I know of 
no case where the justification is not essentially con- 
nected with the safety of the property insured. 

If the object of the deviation be to save the life i>cviation to 

^ r i^ave hie. 

3 c 
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Bond of man, I will net be the first j udge to exdude .such ^ 
tbe Cora, case from the exceptions to the general rule. Th^ 
Vm^'v^nJ humanity of the motive, and the morality of the act, 

give it a strong claim to indulgence. 

When under- But after this objcct is effected, if the stoppage 

discharged by be Continued, or the risk increased by adding to.the 

deviation. cargo, diminishing the crew, or by other meaas for 

the purpose of saving the property found, I tbioJk 

the underwriters are discharged. 

For let me ask — If salvage be allowed to the 
owner in consideration of the risk to which his pro- 
perty is exposed, where is the risk if he is insured ,> 
and if the act which produces the risk.dO;not dis^ 
charge the imderwriters, upon what principle shall 
they take the risk, and the insured receive the reward. 
It is said to be for the general benefit of under- 
writers, to permit the insured to save property found 
at sea without considering the act a deviation. But 
I suspect that underwriters ard too well acquainted 
with their interests to yield a ready assent tp this 
proposition. Th^ underwriters on the saving vessel 
would take upon themselves an increased risk with^ 
out receiving ai> increased reward ; and the insvurers 
on the property saved could find no inducement t© 
those who have the power to save it, since a liberal 
salvage will never fail to stimulate their exertions. 
The former can never derive a benefit from an act 
which increases their risk, and the latter can feel no 
motive for consenting to encounter a similar danger, 
when in turn they, may be insurers on the saving 
vessel. 

If then an act similar to the one perforiped by 
the Ceres amount to a deviaticwi, what in the second 
place ijs the risk to which the freighter^ij property, is 
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exposed. Whether he be insured or not, the owner Bohd 
of the vessel is responsible to him if a loss happens . the Cora. 
ki consequence of the deviation. If so, then it is 



the owner of the ves^l, and riot the freighter who thrvc"cUes- 
'risks the value of the care:o, as well as that of the ^'"ww* «» 

vessel and freight. ^:>::;r„c:: 

But it is contended that the owner may be worth ^^'^^^^^^^'^ 
nothing, in which case the freighter would lose his 
indemnity. To this there are two answers. First, 
the owner of the vessel is trusted at any rate by the 
freighter, and is consequently deemed sufficient to 
answer for every unlawful act of the master; and 
secondly, the argument can never apply but in a 
case where the court which is distributing salvage, 
IB 'satisfied that the fact of insolvency exists, I will insolvent 
not say, that in such a case the court ought not upon ^"vWcb^has 
principles of equity, decree to the freTghter, what committed a 
Otherwise the owner would have been entitled to. 

Thus the question seems to stand in point of 
principle. As to authority it is admitted that no in- 
stance can be found of salvage being allowed to the 
freighter' in a ca^e resembling the present. In the 
case of the Mary Ford, though the George had a 
valuable cargo on board on freight, yet the whole 
salvage was given to the owner of the vessel and 
the crew. In the case of the Jefiersort, decided in 
the district court of New York,' the owners of the 
vessel were also owners of a part of the cargo, and 
the master was owner of the balance. They were 
properly allowed salvage in consideration of their 
respective interests in the cargo, because the risk of 
deviation fell upon them. 

It is unreasonable to suppose, that in the multi- 
tude of cases that have been cited^ some of the sav- 
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Bond iog vessels should not have had cargoes on freight ; 
the c<M». and yet in not one, except the Blaireau, does it ap^ 
V^*v*K^ pear, that even the claim of a freighter has been in- 
terposed.' This is certainly strong evidence of die 
• general understanding of legal and connnereial m^n 
as to the rights of silch a claimant* 
Case of the Wcnow comc tQ the case of the Bkiireau, in 

which the freighter was allowed salvage in propor* 
tion to the value of his property on board. The 
court considered the cargo as being at his risk ia 
consequence of the consent of Christie, one of the 
joint owners of it, to those acts which increased the 
risk. But as the right of a ship-owner to freight 
arose out of an express contract, it was not consi* 
dered that a permbsion to stop for the relief of the 
Blaireaui which was as well for the benefit of the 
owner and crew as of the freighter, could by inipli>^ 
cation release tlie owner from his obligations to cany 
the cargo safely, before he could claim his freight* 
No doubt but that the. court considered the ads pf 
Christie binding on Jackson, but those acts were not 
such as operated to vary the contract respecting the 
freight, though they were construed to go so far as 
to charge Christie and Jackson with the hazards to 
be encountered by the cargo. 

It appears to me, that the case of the Blaireau is 

a strong one in its application to the present* It 

Insurances on clc^ly establishes the following principles* Firsts 

freTght^under that by acts similar to those done in the two cases^ 

the circum- ^^ insurauccs which had been effected on the ves* 

stances of the 

BUireauand scl and freight was at an end. Second, that the 

Freighter to freighter is indemnified by the owner in case of loss 

fiti'by^^ner arising from such acts of the master, and conse- 

in case of loss, qu^ntly is uot entitled to salvage, except when he 
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does some act which discharges the owner from bis Bond 
responsibility. the Com. 

The only remaining qncfltion rcqpcctsthe claim K^^v^J 
of Don Juta de Edbevirria, a passenger on boanl spwSh pw- 
the Ceres at the time the Cora was found. The se«s«^ 
facts which seem not to be disputed are, that this 
man being at the Havanna, took his passage on 
board tile Ceres for New York, and was to pay 
forty dollarsl That he had been accustomed to the 
navigation of vessels, and had commanded them in 
the merchant service of Spain. That he assisted in 
the navigation of the Ceres before and after the 
Cora was found, whenever the weather was fain 
The captain^s declarations, if they can be received 
m evidejnce, testify his merit and usefulness on all 
occasions during the voyage ; though it is said by 
one witness that this claimant wquld afford no as* 
distance in tempestuous weather: 

Without taking into consideration these- decJa- 
jrations of the captain, <but without deciding in fa- 
vour or against the propriety of admitting such evi* 
dence in a case precisely like the present,* I am 
satisfied that this claimant is entitled to theshare of 



i^.i.«i»^i» iiti I Jill 



* Tlie evidence offered was, the declarations of the captain 
^relative to the conduct of the passenger. These declarations 
were proved by persons who had lodged with the captain after 
his arrival in New -York. The admis^nof this testimony, 
.wa% oppose^ on the principle tliat as the allowance to the pas- 
senger would be taken from the sum which would be distribu- 
ted among the crew of (he Ceresy and would not affect the 
amount to be given to the captain, it would be introducing as 
evidence the declarations of a stranger who was not dn oathv/hcn 
they were madj?* 



382 ADMIRALTY DECISIONS. 



aes 



SALVAGE. 



Bond a common seaman^ in which capacity it is admitted 
the ^oca, he acted in navigating the vessel. • It is too much 
y^'y'Sj to- expect that I can credit what is said by the wit- 
ness who testifies as to his general conduct, that at 
a time of danger which was rendere4 imminent by 
the scarcity of hands on board; a skilful navigator, 
whose aife in common with eveiy person around 
him was at stake, would at such a time above atl 
others, withdraw himself, or would have been per- 
mitted to withdraw himself, from the common exer- 
tions to preserve the vessel and the lives of the 
crew. 
Distribution In making the distribution of this salvage, I shall 

aUovTedL^*^ fcdk)w the nilc which seems to have governed the 
supreme court in the case of the Bkireau, so far as 
it applies. I shall, therefore, allow to the owners 
of the vessel one -third part of the salvage, and 
divide the residue into twenty-four parts, whereof 
six shall go to the captain, four to the mate, and 
three to the two seamen who navigated the Cora; 
and whose danger arid labour greatly exceeded that 
of the crew on board the Ceres, two diares to 
^ each of the mariners on board the Ceres, and the 
same proportion to Echevirria, the Spanish pas- 
senger. 
Proportion It is truc that although the owner receives in this' 

•wn^re of the casc the samc proportion as was allotted to the owner 
^^^^ and freighter in the case of the Blaireau, yet it will 

not bear the same proportion to thef property at risk. 
But I think with the judge of the district cpurt, 
as reported in one of the cases which were cited, 
that the proportion ought not to be regarded so 
much as the actual sum received by the salvors: 
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: If! the pA^pcrty saved be considerable, the prO" Bond 
pfortion allowed will of course increase the reward, the^om. 
both as it respects the property at risk, and die per- V^^v*^-^ 
spnal danger and labour o£ the salv<H^. If it is 
small, this reward will be diminished; and so it 
ought to be,' because upon the principle of equality 
m which consists the highest equity, a reasonable 
pa^ of the thing saved should remain to the original 
owner of the whole. But who'e the usual pn^xir- 
tions of the property saved would aflbrd a very in- 
adequate reward to the owners of the property at 
risk, or to the salvors, this might afford a good r^. 
son for increasing the proportion of salvage, with a 
v^W to such compensation, but without at the s^fne 
time . losing si^ht of the owners of the property 

Taking all these circumstances into ccmsidera- 
^n^ I am satisfied that the sum allowed to the own- 
ers in this instance is less in proporti<ni to the pro- 
perty they had at risk, than was allowed to the 
Ojivnersin the case of Biaireau, still it is sufBcientiy 
ample, and liberal. . 

The decree of the district court must therefore i?ccrc«of^i^^ 

district court 

be aiSrmed. • • affirmed. 
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Erick Singstrom and others, 
versus 

The; schooner Hazard. 



1 



The mariners 

were taken 

from on board 

the Hazard 

by a French LIBEL. 

privateer, and ^ • 

the vessel sent Jo the honourable Richard PeterSy esq. judge of the 

and after- ' district court of the United States^ in and for the 

^.^T^Zt Pennsijhania district. 

men escaped 

from the pri- The libel of Erick Singstrom, Francis Sum*. 

vateer and ^"^ _ 

returned to Hicrs, Cato Lcwis and James Dyer 

the port of 

Philadelphia, humbly SHEWEfHy , 
some of ihem 

w^sf others THAT your libellants shipped on board the 

working their schooncT Hazard, N- D. Gardner, master, on the 

hom^^^The thirteenth day of April, in the year one thousand 

SmTe'd hS^" ^ight hundred and six, to perform a voyage from 

voyage and the port of Philadelphia to the island of St. Jacfo de 

returned lo * , "■■ , • *-* 

Philadelphia. Cuba ill the West Indies, at the. monthly wages of 

court dec^d twenty. two dollars. That while they were proceed- 

'^amen^for^ iug ou their Said voyage, to wity on the eighth day 

the voyage, of May in the year aforesaid, the said schooner was 

whatcvefthey captured by a French privateer, called the Superb, 

aft^rThe^te- ^^ Y^^^ libcUants were made prisoners, and taken 

parationfrom on board the said privateer. That they rem^ed 

From this de- Qu board thcsaidprivatcer a considerable time, and 

M appaaTo * until an opportunity oifered of effecthig their escape ' 

the circuit thercfrom. That your libellants Francis Summers, 

court, and the t -r-^ o • t * i • 

decree of the and James Dyer, after incurring many hardships 

\m affiri^. got a passage to New York on board the brig 
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Thetis. That your libellant got on board the sloop 
Hannah, bound to New York, to which place he 
w^orked his passage. That your libellant Erick 
Singstrom was kept on board the said privateer un- 
til she went to the port of Cumana, where he found 
the said schooner Hazard, she having been liberate 
cd,by the French, after being carried into Cumana. 
That as soon as he the said Erick found the said 
schooner in the said port of Cumana, he made his 
escape from the said privateer, and went on board 
the said schooner Hazard, and returned therein to 
the port of Philadelphia. That your libellants lost 
all their clothes, and received no wages whatever, 
except your Kbellant Erick l^ngstrom received four 
doubloons from the captain of the said privateer for 
repairing his mast, there being no person on board 
capable of doing it. That your libellants were 
forced from on board the said schooner by a supe- 
rior power, and greatly contrary to their will; and 
they are therefore entitled, by the marititne law and 
the customs and usages of nations to their wages, as 
if they had been actually on board the said schooner. 
That the said schooner arrived at the port of Phila- 
delphia after performing her destined voyage, on the 
thirteenth day of November in the year aforesaid. 
That there are due to your libellants Francis Sum- 
mers, CatoL^wis and Jatnes Dyer respectively, th6 
sums of one hundred and thirty-two dollars; and 
your libellant Erick Singstrom, deducting the four 
doubloons, (or sixty-foiw dollars) the sum of sixty* 
eight dollars. That the isaid schooner is ndw lyiftg 
m th^ port of thilstdelphia, and withiti the jurisdic- 
tion 6f this hofiourable court. Wherefore, your 
libellants pray, that she may be attached, condem-/ 

3 D 
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i^gstrom ned and sold, together with her tackle, apparel and 
*^'J*' furniture, for the payment of the aforesaid wages, 
according to the laws of the United States, and the 
usages and customs of maritime courts; and they 
will ever pray, &c. 

Jko. L.Leib, proctor for the RbeUants- 



AUSWER. 



To the honourable Richard Peters^ esq. judge of the 
' district court ofPennsyhmntay in and for the Penn^ 
syhania district. 

THE answer of Callender and Shipley, oMm- 
ers of the schooner Hazard, to the bill and libel filed 
of Erick Singstrom, Francis Summers, Cato Lewis 
and JamesDyer who have attached the said schooner 
by process from this court. 

Your re^ondents reserving to th^nselves now 
and at all times hereafter, all manner of advantage 
and benefit of exceptions that may be had and taken 
to the many untruths, uncertainties, insufficiencies 
and imperfections in the said complainants' libel, for 
a full and perfect answer thereto, or to such parts 
thereof, as it materially concerns the respondents to 
make answer, they answer and say. 

That true it is the libellants shipped as stated in 
the libel, on board the schooner Hazard, on the 
thirteenth day of April, one thousand eight hundred 
and six, at the rate of twenty -two dollars per month, 
to perform a Voyage from the port of Philadelphia 
to the island of St Jt^ de Cuba, in the West In- 
dies, and home, . That while they were proceeding 
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on the voyage aforesaid, to wif^ on the eighth day isingttrom 
of May in the year aforesaid. The schooner afore- ^l^ 
said with the libeUants were captured by a French J^*J|*f*^; 
privateer, called the Superb, and the libeUants were 
carried as prisoners in the first instance, on boani 
the privateer aforesaid, and continued on board 
during a cruize the privateer made, on which cruize 
the privateer captured and made a prize. That 
the libeUants severally did duty on board the pri- 
vateer afc^esaid, more especially and particularly 
Eiick Singstrom, who remained (Hi board the afore- 
said privateer imtil she arrived at^arracoa, in Cu- 
ba, at which place the schooner afbresaid, owned 
by your respondents, was then lying under the 
command of N. D. Gardiner, when and where the 
aforesaid. Erick Singstrom returned to the schooner 
afores^d, and solicited and requested of the said 
captain N. D. Gardiner, the commander of the said 
schooner, to carry him the said Erick as a passen- 
ger to work his passage back to PhUadelphia, on 
board the said schooner, to which proposition the 
said captain N, D* Gardiner agreed, and brought 
back the said Erick in the capacity aforesaid. The 
respondents give the honourable court to under- 
stand and be mformed, that the said Erick Sing. 
Strom, one of the libeUants, acknowledged the cap- 
tain of the privateer aforesaid had given him several 
doubloons, to wit^ the number of &ur, (or sixty- 
four dollars,) for work, labour and service done a$ 
a ship carpenter, in fishing or mending a mast that 
had been shattered or splintered in an engagement. 
And that he the said Erick had actuaUy received 
two shares of prize money from the proceeds of the 
capture made by the Superb, during the time the 
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said Erick) one of the libellants, had been on board 
the privateer aforesaid called the Superb. 

The said Erick, one of the libellants, liirther ac- 
knowledged and declared, that the commander of 
the privateer aforesaid called the Superb, offered 
him the said Erick one of the libellants afore- 
said, three shares of prize-money of such vessels as 
they should capture, if he would again go on board 
the privateer aforesaid u^x^n another cruize, but the 
said Erick the iibellant aforesaid refused. 

Your respondents also inform the honourable 
court that the other libellants, to wit^ Francis Sum- 
mers, Cato Lewis and' James Dyer received aiid 
divided a share of prize-money of the prize or 
prizes so captured by the privateer Superb afore^ 
said. All which matters and things these respon*- 
dents are ready to aver, maintain and prove to this 
honourable court. 

Your respondents Aerefore pray the honourable 
court that the said schooner Hazard, her tackle ap- 
parel and furniture may be discharged with reason* 
able costs and charges in this behalf by these res- 
pondents wrongfully sustained. 

Samson Levy, 

Proctor for the respondents. 



AND the said libellants reply and say. That 
by any thing in the said respondents' answer to these 
complainants* libel, they ought not to be prevented 
from the recovery of their wages in their said libel 
demanded, because they say, that all and singular 
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the matters and things by them in their libel afore- 
said set forth are just and true, and this they are ^«,. ' 
ready to verify. Wherefore they pray as before ' ^^^^\ 
they have prayed. 

Jko. L* Leib. troetor fbr thelibelUmU. 



THE district court ordered the pajrment of 
wages to the seamen until the return of tbe Hazard 
to Philadelphia^ deducting the sums they had earned 
<M- received after they were taken from the Hazard, 
and until their return to Philadelphia. From this 
decree the respondents appealed to the circuit court 
of the United States for the district of Pennsylvania, 
and the appeal was heard by the honourable judge 
Washington, at the April sessions, 1807. The <fe« 
cree of the district court was affirmed. 
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Critiiner, et al. marinersr 

versus 
Richard Gernon, owner of the ship Baltic 



ic. J 



i8or. THE mariners had shipped to perform a 

voyage from Philadelphia to the Isle of France and 



wagS bj sea. ^ rctum to Philadelphia. The Baltic was detained 
men belong- a Considerable time at die Isle of France^ waiting 

insr to a shiD 

which had for a cargo, which i^e could not obtain in conse*- 
on^herhomc- qucncc of the lotercourse between Bourbon and the 
ward voyage, i^ of Francc being interrupted by a British block- 
^ ading squadron. These difficulties continuing, the 

Baltic sailed for Bourbon, taking with her a very 
small part of her outward cargo and also a number 
of passengers, who with their baggage and a small 
quantity of sugar supposed to belong to them, 
were landed at Bourbon. The Baltic there com- 
pleted her loading and sailed for Philadelphia, but 
was captured and sent into a British port in the 
West Indies. The seamen, with the consent of 
the master of the Baltic, left her and returned to 
Philadelphia, and now claimed their wages up to 
half the time the ship was at Bourbon, admitting 
that the residue would depend on the fate of the 
Baltic. By the counsel for the owner it was sug- 
gested that the voyage from the Isle of France to 
Bourbon was a consequence of the interruption of 
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the intercourse between these places by the British CruawFttai 
squadr(»i, and that it is not usual for vessels to cenum. 

proceed to Bourbon, as the produce of that place K^'v^J 
is, under other circumstances, brought up to the 
Isle of France in boats, and there put on board the 
^hips destined to receive it. This was urged, with 
other arguments, to destroy the claims of the sea- 
men to wages after the vessel left the Isle of France. 
The case was not decided, as the owner requested 
a postponement, for the purpose of ascertaining 
from the master of the Baltic, the sums which had 

been paid to the seamen ; but the judge said he had The port to 

decided that when a vessel bound to a port, which ]|^f'^VproI 

was found on her arrival near it to be blockaded, f««<} *"^ 

Ijind her car* 

and therefore the ship had been turned off, and go after 

proceeded to another port, though not originally ^^ffom'hcr 

contemplated in the articles under which the sea- porto^.desti. 

\ ^ nation m con* 

men shipped, yet if the cargo, or any part, was sequence of 

there deliv^ed, it should be considered as a de- wocka^d, to 

livering port as ^ much as if originally so intended. ^/**"^of^ 

And if the vessel, after leaving that port, was cap- delivery. 
tured or lost, the mariners were entitled to the 
wages due to the time of arrival at that port, and 
for half the time of stay there* 

It was also the opinil^l of the judge, and he when a cargo 

said he had so decided, that where a cargo, or part at^cwrair 

thereof, was purchased , at neighbouring ports or "^oj^^nd Ac 

places, and the vessel went to one or more of them vessel pro- 

for all or part; the last port of lading and departure of them to 

should be that to which the payment of wages u^f pon of ^ 

should apply. The seamen must be paid for the ^^^^« " ^^* 

. to which 

time they serve ; and it is immaterial whether the wages should 

ship lay at the port of her original destination, ***^*^' 
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1807. 



Erick Singstrom and others, 

versus 
The schooner Hazard. 



I 



The mariners 

were taken 

from on board 

the Hazard 

by a French LIBEL, 

privateer, and ^ . 

the vessel sent Jo the hojiourable Richard Peters^ esq. judge of the 

and after- ' district court of the United States, in and for the 

^^"^Thlf^a- JPennsylvania district. 

men escaped 

from the pri- The libel of Eiick Singstrom, Francis Sum- 

vateer and. ^^ 

returned to mcfs, Cato Lewis and James Dyer 

the port of 

Philadelphia, HWMBLr SHEWEfn^ , 
some of them 

wagisf others THAT your libellants shipped on board the 

working their schooncT Hazard, N. D- Gardner, master, on the 

homier Vhe thirteenth day of April, in the year one thousand 

f^rme'd hS^' eight hundred and six, to perform a voyage from 

voyage and the port of Philadelphia to the island of St. Jara de 

recumed to * , . ' * 

Philadelphia. Cuba in the West Indies, at the. monthly wages of 

court d^'iJ^d twenty -two dollars. That while they werfe proceed- 

'^amcn'for^ ing Oil their said voyage, to wit, on the eighth day 

the voyage, of May in the year aforesaid, the said schooner was 

whatcvefthcy capturcd by a French privateer, called the Superb, 

^j.^fj["^^^_ and your libellants were made prisoners, and taken 

parationfrom on board the said privateen That they remaned 

the Hazard. , _. .i* .^ii. i 

From this de- Qu board thesaidprivatccr a considerable time, and 

an appeaiTo * ^^^^^ ^^ Opportunity offered of effecthig their escape ' 

the circuit thercfrom. That your libellants Francis Summers, 

court, and the t ' -rx • ' • 

decree of the and James Dyer, after iucurriiig many hardships 

waTaffirjn^d. g^t a passagc to New York on board the brig 
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Thetis. That your libellant got on board the doop Smgstrom 
Hannah, bound to New York, to which place he "„.' 
ivorked his passage. ITiat your libellant Erick *^^»»«d- 
Singstrom was kept on board the said privateer un- 
til she went to the port of Cumana, where he found 
the said schooner Hazard, she having been liberate 
edby the French, after being carried into Cumana* 
That as soon as he the said Erick found the said 
schooner in the said port of Cumana, he made his 
escape from the said privateer, and went on board 
the said schooner Hazard, and returned therein to 
the port of Philadelphia. That your libellants lost 
all their clothes, and received no wages whatever, 
except your Kbellant Erick l^ngstrom received four 
doubloons from the captain of the said privateer for 
repairing his mast, there being no person on board 
capable of doing it. That your libellants were 
forced firom on board the said schooner by a supe- 
rior power, and greatiy contrary to their wiH ; and 
they are therefore entitled, by the marititne law and 
the customs and usages of nations to their wages, as 
if they had been actually on board the*said schooner. 
That the said schooner arrived at the port of Phila- 
delphia after performing her destined voyage, on the 
thirteenth day of November in the year aforesaid. 
That there are due to your libellants Francis Sum- 
mers, Cato Lewis and Jatnes Dyer respectively, the 
sums of one hundred and thirty -two dollars; and 
your libellant Erick Singstrom, deducting the ft)ur 
doubloons, (or si3:ty.four dollars) the sum of sixty- 
eight dollars. That the said schooner is now lyir^ 
in the port of iPhS^elphia, and within the jurisdic^ 
tion of this honourable court. WherefcM^, your 
IKiellants pray, that she may be attached, condem*' 
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ned and sold, together with her tackle, apparel and 
furniture, for the payment of tb& aforesaid wages, 
according to the laws of the United States, and the 
usages and customs of maritime courts; and thej^ 
will ever pray, &c. 

Jko. L. Leib, proctor for the GbeUants. 



AKSIVBR. 



To the honourable Richard Peters^ esq. judge of the 
' district court ofPennsybmniay in and for the Penn^ 
syhania district. 

THE answer of Callender and Shipley, own- 
ers of the schooner Hazard, to the bill and libel filed 
of Erick Singstrom, Francis Summers, Cato Lewis 
and JamesDyer who have attached the said schooner 
by process from this court. 

Your re^ondents reserving to themselves now 
and at all times hereafter, all manner of advantage 
and benefit of exceptions that may be had and taken 
to the many untruths, uncertainties, insufficiencies 
and imperfections in the said complainants' libel, for 
a full and perfect answer thereto, or to such parts 
thereof, as it materially concerns the respondents to 
make answer, they answer and say. 

That true it is the libellants shipped as stated in 
the libel, on board the schooner Hazard, on the 
thirteenth day of April, one thousand eight hundred 
and six, at the rate of twenty -two dollars per month, 
to perform a voyage from the port of Philadelphia 
to the island of St Jago de Cuba, in the West In- 
dies, and home, . That while they were proceeding 
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on the voyage aforesaid, to wk^ on the eighth day isingitrom 
of May in the year aforesaid. The schooser afore- ^l^ 
S2ud with the libeUants were captured by a French »i»« J*«»«*- 
privateer, called the Superb, and the libeUants were 
carried as prisoners in the first instance, on board 
the privateer aforesaid, and continued on board 
during a cruize the privateer made, on which cruize 
the privateer captured and made a prize. That 
the libeUants severally did duty on board the pri- 
vateer afcMresaid, more especially and particularly 
£Lrick Singstrom, who remained <mi board the afore- 
said privateer imtil she arrived ajkiJBarracoa, in Cu- 
ba, at which place the schooner aibresaid, owned 
Iqr your respondents, was then lying under the 
ccMamand of N. D. Gardiner, when and where the 
aforesaid, Erick Singstrom returned to the schooner 
aforesaid, and solicited and requested of the said 
captain N. D. Gardiner, the commander of the said 
schooner, to carry him the said Erick as a passen- 
ger to work his passage back to PhUadelphia, on 
board the said schooner, to which proposition the 
said captain N. D. Gardiner agreed, and brought 
back the said Erick in the capacity aforesaid. The 
respondents give the honourable court to under- 
stand and be informed, that the said Erick Sing. 
Strom, one of the libeUants, acknowledged the cap- 
tain of the privateer aforesaid had given him several 
doubloons, to wity the number of &ur, (or sixty- 
four dollars,) for work, labour and service done a$ 
a ship carpenter, m fishing or mending a mast that 
had been shattered or spUntered in an engagen[ient. 
And that he the said Erick had actuaUy received 
two shares of prize money from the proceeds of the 
capture made by the Superb, during the time the 
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et al. 

vs. 

the Hazard. 



said Erick) one of the libellants, had been on board 
the privateer aforesaid called the Superb, 

The said Erick, one of the libellants, further ac- 
knowledged and declared, that the commander of 
the privateer aforesaid called the Superb, offered 
him the said Erick one of the libellants afore- 
said, three shares of prize-money of such vessels as 
they should capture, if he would again go an board 
the privateer aforesaid uix>n another cruize, but the 
said Erick the iibellant aforesaid refused. 

Your respondents also inform the honourable 
court that the other libellants, to wiV, Francis Sum- 
mers, Cato Lewis and- James Dyer received and 
divided a share of prize-money of the prize or 
prizes so captured by the privateer Superb afore- 
said. All which matters and things these respon- 
dents are ready to aver, maintain and prove to this 
honourable court. 

Your respondents therefore pray the honourable 
court that the said schooner Hazard, her tackle ap- 
parel and furniture may be discharged with reason- 
able costs and charges iii this behalf by these res- 
pondents wrongfully sustained. 

Samson Levy, 

Proctor for the respondents. 



»EPtlCATlOir, 

AND the said libellants reply and say. That 
by any thing in the said respondents' answer to these 
complainants' libel, they ought not to be prevented 
from the recovery of their wages in their said libel 
demanded, because they say, that all and singular 
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the matters and things by them in their libel afore- 
said set forth are just and true, and thb they are 
ready to verify. Wherefore they pray as before ' ^^ Haiwd. 
they have prayed. 

Jko. L. L£IB, hroetor for the tibeUtmii. 



THE district court ordered the pajrment of 
wages to the seamen until the return of the Hazard 
to Philadelphia, deducting the sums they had earned 
or received after they were taken from the Hazard, 
and until their return to Philadelphia. From this 
decree the respondents appealed to the circuit court 
of the United States for the district of Pennsylvania, 
asid the appeal was heard by the honourable judge 
Washington, at the April sessions, 1807. The <fe- 
cree of the district court was affirmed. 
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Cranmer, et ai. inaiinersr 

versus 
Richard Gernon, owner of the ship Baltic 



ic. J 



i8or. THE mariners had shipped to perform a 

voyage from Philadelphia to the Isle of France and 



waSbJaea. to Tctum to PhUadelphia^ The Baltic was detained 
men belong- ^ considerable time at Ae Isle of Frano^ waiting 
which had for a cargo, which she could not obtain in omse^ 
on^Lrhomc- quence of the intercourse between Bourbon and the 
ward voyage, i^ of Francc being interrupted by a British block- 
V ading squadron. These difficulties continuing, the 

Baltic sailed for Bourbon, taking with her a very 
small part of her outward cargo and also a number 
of passengers, who with their baggage and a small 
quantity of sugar supposed to belong to them, 
were landed at Bourbon. The Baltic there com- 
pleted her loading and sailed for Philadelphia, but 
was captured and sent into a British port in the 
West Indies. The seamen, with the consent of 
the master of the Baltic, left her and returned to 
Philadelphia, and now claimed their wages up to 
half the time the ship was at Bourbon, admitting 
that the residue would depend on the fate of the 
Baltic. By the counsel for the owner it was sug- 
gested that the voyage from the Isle of France to 
Bourbon was a consequence of the interruption of 
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the intercourse between these places by the British Cnnnwfttai 
squadron, and that it is not usual for vessels to ceraon. 

proceed to Bourbon, as the produce of that place \^yy^J 
is, under other circumstances, brought up to the 
Isle of France in boats, and there put on board the 
ships destined to receive it This was urged, with 
other arguments, to destroy the claims of the sea- 
men to wages after the vessel left the Isle of France, 
The case was not decided, as the owner requested 
a postponement, for the purpose of ascertaining 
from the master of the Baltic, the sums which had 

been paid to the seamen; but the judge said he had The port to 

decided that when a vessel bound to a port, which ^f^Vp^- 

was found on her arrival near it to be blockaded, f ««} *"^ 

land her car- 

and therefore the ship had been turned off, and go after 

proceeded to another port, though not originally ^^from'hcr 

contemplated in the articles under which the sea- portofdesti- 

\ nation in con» 

men shipped, yet if the cargo, or any part, was sequence of 

there deliv^ed, it should be considered as a de- biocka^d, to 

. livering port as. much as if originally so intended, ^c^^^ort^^or* 

And if the vessel, after leaving that port, was cap- delivery. 
tured or lost, the mariners were entitled to the 
wages due to the time of arrival at that port, and 
for half the time of stay there* 

It was also the opini[§l of the judge, and he whcnacargo 

said he had so decided, that where a cargo, or part at wwirar 

thereof, was purchased . at neighbouring ports or ^j^^^nd'^c 

places, and the vessel went to one or more of them vessel pro- 

for all or part; the last port of lading and departure of them to 

should be that to which the payment of wages ^f pon of ^ 

should apply. The seamen must be paid for the ^^^« " ^^* 

. « to which 

time they serve ; and it is immaterial whether the wages should 

ship lay at the port of her original destination, ^'^p*^* 
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1807. 



Erick Singstrom and others, 

versus 
The schooner Hazard. 



1 



The mariners 

were taken 

fromonboard 

the Hazard 

by a French LIBEL. 

privateer, and » ' V» / 

the vessel sent To the honourable Richard Peters^ esq. judge of the 
and after- ' district court of the United States^ in and for the 
^^Thlf^a" Pennsylvania district. 

men escaped 

from the pri- The libel of Erick Singstrom, Francis Sum>. 

vateer and ^"^ -^ 

returned to iTiers, Cato Lcwis and James Dyer 

the port of 

Philadelphia, humblt sheweTh^ , 

some of chem 

wa"isf others THAT your libellants shipped on board tlie 

working their schooncT Hazard, N. D. Gardner, master, on the 

SomerVhe thirteenth day of April, in the year one thousand 

XT aaJ • ' . • 

^mTedhS^' eight hundred and six, to perform a voyage from 

voyage and the port of Philadelphia to the island of St. Jaffo de 

returned lo , * ,  ^ 

Philadelphia. Cuba m the Wcst ludics, at the monthly wages of 

court decreed twcnty-two dollars. That while they werfe proceed- 

^amcnlfor^ ing on their said voyage, to wity on the eighth day 

the voyage, of May in the year aforesaid, the said schooner was 

whatevefthcy capturcd by a French privateer, called the Superb, 

^£^j.^fj["^^g'^_ and your libellants were made prisoners, and taken 

parationfrom on board the said privateer. That they rem^ed 

From this de- Qu board thesaidprivatccr a considerable time, and 

antppeaUo^ Until an Opportunity offered of effecthig their escape' 

the circuit thcrefrom. That your libellants Francis Summers, 

court, and the t ' -rx • t ' i • 

decree of the and Jamcs Dyer, after incurring many hardships 

%\^Taffivw^d. got a passage to Nsav York on board the brig 
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Thetis. That your libellant got on board the sloop Singstrom 
Hannah, bound to New York, to which place he *i^/ 
worked his passage. That your libellant Erick '^J**««^j 
Sing^^tropi was kept on board the said privateer un- 
til she went to the port of Cumana, where he found 
the said schooner Hazard, she having been liberate 
ed.by the French, after being carried into Cumana* 
That as sooii as he the said Erick found the said 
schooner in the said port of Cumana, he made his 
c^scape from the said privateer, and went on board 
the said schooner Hazard, and returned therein to 
the port of Philadelphia. That your libellants lost 
all their clothes, and received no wages whatever, 
except your Kbellant Erick Singstrom received four 
doubloons from the captain of the said privateer for 
repairing his mast, there being no person on board 
capable of doing it. That your libellants were 
fdrced from on board the said schooner by a supe- 
rior power, and greatly contraiy to their wiH; and 
they are therefore entided, by the marititne law and 
the customs and usages of nations to their wages, as 
if they had been actually on board the said schooner. 
That the said schooner arrived at the port of Phila- 
delphia after performing her destined voyage, on the 
thirteenth day of November in the year aforesaid. 
That there are due to your libellants Francis Sum- 
mers, Cato L^wis and James Dyer respectively, iht 
sums of one hundred and thirty-two dollars; and 
your libellant Erick Singstrom, deducting the four 
doubloons, (or sixty-four dollars) the sum of sixty- 
eight dollars. That the said schooner is now lying 
in the port of iPhilddelphia, and within the jurisdic- 
tion of this hoftourable court. Wherefore, your 
llbeliants pray, that she may be attached, condem- 
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ned and sold, together with her tackle, apparel and 
furniture, for the payment of the aforesaid wages, 
according to the laws of the United States, and the 
usages and customs of maritime courts; and they 
will ever pray, &c. 

Jxo. L.Leib, proctor fi^ the libeUants. 



AVSWER, 



To the honourable Richard Peters^ esq. judge of the 
' district court ofPennsyhyamay in and for the Penn^ 
syhania district. 

THE answer of Callender and Shipley, own- 
ers of the schooner Hazard, to the bill and libel filed 
of Erick Singstrom, Francis Summers, Cato Lewis 
and JamesDyer who have attached the said schooner 
by process from this court 

Your respondents reserving to themselves now 
and at ail times hereafter, all manner of advantage 
and benefit of exceptions that may be had and taken 
to the many untruths, uncertainties, insufficiencies 
and imperfections in the said complainants' libel, for 
a full and perfect answer thereto, or to such parts 
thereof, as it materially concerns the respondents to 
make answer, they answer and say, 

That true it is the libellants shipped as stated in 
the libel, on board the schooner Hazard, on the 
thirteenth day of April, one thousand eight hundred 
and six, at the rate of twenty -two dollars per month, 
to perform a Voyage from the port of Philadelphia 
to the island oi St. Jj^ de Cuba, in the West In- 
dies, and home, . That while they were proceeding 
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on the voyage aforesaid, to wh^ on the eighth day 
of May in the year aforesaid. The schooner afore- 
s£ud with the libellants were captured by a French 
privateer, called the Superb, and the libellants were 
carried as prisoners in the first instance, on boanl 
the privateer aforesaid, and continued on board 
during a cruize the privateer made, on which cruize 
the privateer captured and made a prize. That 
the libellaht's severally did duty on board the pri- 
vateer af<»resaid, more especially and particularly 
Erick Singstrom, who remained on board the afore, 
said privateer until she arrived at^arracoa, in Cu- 
ba, at which place the schooner aibresaid, owned 
by your respondents, was th«i lying under the 
c<»nmand of N. D. Gardiner, when and where the 
aforesaid. Erick Singstrom returned to the schooner 
aforesaid^ and solicited and requested of the said 
captain N« D. Gardiner, the commander of the said 
schooner, to carry him the said Erick as a passen- 
ger to work his passage back to Philadelphia, on 
board the said schooner, to which proposition the 
said captain N. D* Gardiner agreed, and brought 
back the said Erick in the capacity aforesaid* The 
respondents give the honourable court to under- 
stand and be informed, that the said Erick Sing- 
strom, one of the libellants, acknowledged the cap- 
tain of the privateer aforesaid had given him several 
doubloons, to wit, the number of &ur, (or sixty- 
four dollars,) for wc»rk, labour and service done a$ 
a ship carpenter, in fishing or mending a mast that 
had been shattered or splintered in an engagement. 
And that he the said Erick had actually received 
two shares of prize money from the proceeds of the 
capture made by the Superb, during the time the 
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et al. 

vs. 

the Hazard. 



said Erick, one of the libeilants, had been on board 
the privateer aforesaid called the Superbw 

The said Erick, one of the libeliants, further ac- 
knowledged and declared, that the commander of 
the privateer aforesaid called the Superb, offered 
him the said Erick one of the libellants afore- 
said, three shares of prize-money of such vessels as 
they should capture, if he would again go on board 
the privateer aforesaid upon another cruize, but the 
said Erick the libellant aforesaid refused. 

Your respondents also inform the honourable 
court that the other libellants, to wit, Francis Sum- 
mers, Cato Lewis and* James Dyer received aiid 
divided a share of prize-money of the prize or 
prizes so captured by the privateer Superb afore- 
said. All which matters and things these respon- 
dents are ready to aver, maintain and prove to this 
honourable court. 

Your respondents tiierefore pray the honourable 
court that the said schooner Hazard, her tackle ap- 
parel and furniture may be discharged with reason- 
able costs and charges iii this behalf by these res- 
pondents wrongfully sustained. 

Samson Levy, 

Proctor for the respondents. 



AND the said libellants reply and say. That 
by any thing in the said respondents' answer to these 
complainants' libel, they ought not to be prevented 
from the recovery of their wages in their said libel 
demanded, because they say, that all and singular 



c 



ADMIRALTY DECISIONS. 389 

mariners' wages. 

the matters and things by them in their libel afore« 
said set forth are just and true, and this they are 
ready to verify. Wherefore Aey pray as before ' ^'^JJ^^,' 
they have prayed. 

Jko. L* hEiBy proctor Jar the Ubellanit. 



etal. 



THE district court ordered the payment of 
wages to the seamen until the return of the Hazard 
to Philadelphia, deducting the sums they had earned 
or received after they were taken ff om the Hazard, 
and until their return to Philadelphia* From this 
decree the respondents appealed to the circuit court 
oi the United States for the district of Peimsyl vania, 
and the appeal was heard by the honourable judge 
Washington, at the April sessions, 1807. The de- 
cree of the district court was affirmed. 
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as 



Cranmer, et al. marinersr 

versus 
Richard Gemon, owner of the ship Baltic 



ic. J 



laor. THE mariners had shipped to perform a 

voyage from Philadelphia to the Isle of France and 



wa^s by sea. ^ rctum to Philadelphia. The Baltic was detained 
men belong- a Considerable time at the Isle of France^ wa^g 
which had foT a cargo, whidi i^e could not obtain in conse- 
on^herhoTO- quence of the inftercourse between Bourbon and the 
ward voyage, j^ of France being interrupted by a British block- 
^ ading squadron. These difficulties continuing, the 

Baltic sailed for Bourbon, taking with her a very 
small part of her outward cargo and also a number 
of passengers, who with their baggage and a small 
quantity of sugar supposed to belong to them, 
were landed at Bourbon. The Baltic there com- 
pleted her loading and sailed for Philadelphia, but 
was captured and sent into a British port in the 
West Indies. The seamen, with the consent of 
the master of the Baltic, left her and returned to 
Philadelphia, and now claimed their wages up to 
half the time the ship was at Bourbon, admitting 
that the residue would depend on the fate of the 
Baltic. By the counsel for the owner it was sug- 
gested that the voyage from the Isle of France to 
Bourbon was a consequence of the interruption of 
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the intercourse between these places by the British Cnmmcretai 
squadron, and that it is not usual for vessels to Gcmon. 
proceed to Bourbon, as the produce of that place K^'y^J 
isy under other circumstances, brought up to the 
Isle of France in boats, and there put on board the 
ships destined to receive it. This was urged, with 
other arguments, to destroy the claims of the sea- 
men to wages after the vessel left the Isle of France. 
The case was not decided, as the owner requested 
a postponement, for the purpose of ascertaining 
from the master of the Baltic, the sums which had 
been paid to the seamen; but the judge said he had The port to 
decided that when a vessel bound to a port, which ^fm^* p^! 
was found on her arrival near it to be blockaded, f «**J *^*^ 

land her car- 

and therefore the ship had been turned off, joid go after 
proceeded to another port, though not originally ^^rom'llt? 
contemplated in the articles imder which the sea- portofdcsti- 

* ^ nation m con^ 

men shipped, yet if the cargo, or any part, was sequence of 
there delive?red, it should be considered as a de- wockalkd. to 
livering port as. much as if originally so intended, ^^l^^!^ 
And if the vessel, after leaving that port, was cap- delivery. 
tured or lost, the mariners were entitled to the 
wages due to the time of arrival at that port, and 
for half the time of stay there* 

It was also the opini^p of the judge, and he When a cargo 
smd he had so decided, that where a cargo, or part at M^rai* 
thereof, was purchased . at neighbouring ports or po^^^nd' Ac 
places, and the vessel went to one or more of them vessel pro- 
for all or part; the last port of lading and departure of them to 
should be that to which the payment of wages l^f^^^^^ 

should apply. The seamen must be paid for the *'^*"» '* ^^^ 

^•1- ■« . • • -111 , *° "^^^^ 

time they serve ; and it is immatenal whether the wages should 

ship lay at the port of her original destination, *'*^*"** 
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CranmeretaL while her cargowas Collecting, and brought indrogers 
or lighters, or go to the ports whereat it was pur- 
chased, as part of her cargo for her return voyage^ 
Afterwards^ wages until the time of arrival at 
Bourbon and for half the time the Baltic remained 
there, were decreed by the court. 
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MARINERS DESERTING A VESSEli ON SHORE. 



Joseph Sims, owner of the ship Woodrop Sims, 

versus 
Sundry mariners^ 



} 



Habeas corpus ex-par te the mariners^ issued by judge ^^'^' 
Peters to the keeper qf the Phikdelphia prison. ^^ mariners 

TEN mariners, of the ship Woodrop Sims, from a ship 
were committed by the mayor of the city of Phila- Tn a perilous 
delphia, on the oath of the owner of that vessel, situation, and 

^ , , , were confined 

charged with deserting the ship on her out passage at the instance 
and being absent without leave. The act of con- We judge^^ 
OTess for the government of seamen in the mer- considered the 

o . , . voyage broken 

chants* service, directs, that this shall be done wi&bythemis- 
" upon the complaint of the master ^'^ which did not ship, and dis- 
appear to have been made directly, though a letter ^*rme«^^^ 
from the master was produced, requesting the fromim- 
owner to have the seamen apprehended ^s deserters. 

It was conceded by the owner, that the vessel 
was cast on shore in the bay of Delaware ; and lay 
in a doubtful and perilous situation ; though hopes 
were entertained at some times, and doubts at 
others, that she would be got off, — The latest ac* 
counts w^re very unfavorable. 

Bail was offered for one of the teamen. Anotlier 

\ 

mariner, though involved in the general charge of 
desertion, was admitted to prove a permission to 
the one tendering bail from the master, to leave 
the ship. The witness was so admitted, because, 
though involved in the same charge, cases of indi- 
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i8or. 



Erick Singstrom and others, 

versus 
The schooner Hazard. 



} 



The mariners 

vrefe taken 

from on board 

the Hazard 

by a French l-rBEL. 

privateer, and j j* r 

the vessel sent Jb the honourable Ricliard Peters^ esq. judge of the 

and after- ' district court of the United States, in and for the 

Td^ThlT^ai Pennsylvania district. 

men escaped 

from the pri- The libel of Erick Singstrom, Francis Sum>« 

vateer and ^"^ _— . 

returned to mcrs, Cato Lcwis and James Dyer 

the port of 

Philadelphia, humblt SHEWErn^ " , 
some of ihem 

wTls^others THAT your libellants shipped on board tlie 

\rorking their schooncT Hazard, N. D. Gardner, master, on the 

Some? ^The thirteenth day of April, in the year one thousand 

f^m^Y^' eight hundred and six, to perform a voyage from 

voyage and the Dort of Philadelphia to the island of St, Jam de 

returned lo , z. ,  - 

Philadelphia. Cuba in the West Indies, at the monthly wages of 

court decreed twcuty-two doUars. That whilc they wcre procccd- 

^ameirfor^ ing ou their said voyage, to wit^ on the eighth day 

the voyage, of May in the year aforesaid, the said schooner was 

whatcvefthey capturcd by a French privateer, called the Superb, 

^^rT^rt. and your libellants were made prisoners, and taken 

parationfrom on board the Said privateen That they rem^ed 

From this de- ou board the said privateer a considerable time, and 

an appe'aUo* ^^^^^ ^^ Opportunity offered of efFectfaig their escape' 

the circuit thcrefrom. That your libellants Francis Summers, 

court, and the • -^ . . t'ji- 

decree of the and Jamcs Dyer, after locumng many hardships 

wlTaffiri^. got a passage to New York on board the brig 
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Theti$. That your libellant got on board the sloop 
Hannah, bound to New York, to which place he 
iw^orked his passage. That your libellant Erick 
Singstropi was kept on board the said privateer un* 
til she went to the port of Cumana, where he found 
the said schooner Hazard, she having been liberat* 
ed.by the French, after being carried into Cumana* 
That as soon as he the said Erick found the said 
schooner in the said port of Cumana, he made his 
escape from the said privateer, and went on board 
the said schooner Hazard, and returned therein to 
the port of Philadelphia. That your libellants lost 
all their clothes, and received no wages whatever, 
except your libellant Erick Singstrom received four 
doubloons from the captain of the said privateer for 
repairing his mast, there being no person on board 
capable of doing it. That your libellants were 
forced firom on board the said schooner by a supe- 
rior power, and greatly contraiy to their will; and 
they are therefore entitled, by the marititne law and 
the customs and usages of nations to their wages, as 
if they had been actually on board the said schooner. 
That the said schooner arrived at the port of Phila- 
delphia after performing her destined voyage, on the 
thirteenth day of November in the year aforesaid. 
That there are due to your libeHants Francis Sum- 
mers, Cato L^wis and Jatnes Dyer respectively, Hht 
sums of one hundred and thirty-two dollars; and 
your libellant Erick Singstrom, deducting the four 
cbubloons, (or sixty-four dollars) the sum of sixty- 
eight dollars. That the said schooner is now lying 
in the port of iPhil^elphia, and within the jurisdic^ 
tion of this hoftourable court. Wherefore, yote 
libellants pray, that she may be attached, condem- 
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ned and sold, together with h» tackle, apparel and 
furniture, (or the payment of the aforesaid wages, 
according to the laws of the United States, and the 
usages and customs of maritime courts; and they 
will ever pray, &c. 

Jno. L, Leib, proctor far the MeUants. 



ANSWER, 



To the honourable Richard Peters^ esq. judge of the 
' district court ofPennsylvaniay in and for the Penn^ 
syhanta district. 

THE answer of Callender and Shipley, own- 
ers of the schooner Hazard, to the bill and Ubel filed 
of Erick Singstrom, Francis Summers, Cato Lewis 
and JamesDyer who have attached the said schooner 
by process from this court. 

Your respondents reserymg to themselves now 
and at all times hereafter, all manner of advantage 
and benefit of exceptions that may be had and taken 
to the many untruths, uncertainties, insufficiencies 
and imperfections in the said complainants' libel, for 
a full and perfect answer thereto, or to such parts 
thereof, as it materially concerns the respondents to 
make answer, they answer and say, 

That true it is the libellants shipped as stated in 
the libel, on board the schooner Hazard, on the 
thirteenth day of April, one thousand eight hundred 
and six, at the rate of twenty -two dollars per month, 
to perform a voys^e from the port of Philadelphia 
to the island (^ St. Jago de Cuba, in the West In- 
dies, and home, . That while they were proceeding 
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on the voyage aforesaid, to wifj on the eighth day 
of May in the year aforesaid. The schooner afore- 
ssdd with the libellants were captured by a French 
privateer, called the Superb, and the libellants were 
€:arried as prisoners in the first instance, on boanl 
the privateer aforesaid, and continued on board 
during a cruize the privateer made, on which cruize 
tfie privateer captured and made a prize. That 
the libellahts severally did duty on board the pri- 
vateer af(»resaid, more especially and particularly 
Erick Singstrom, who remained on board the afore- 
said privateer until she arrived at^arracoa, in Cu- 
ba, at which place the schooner allbresaid, owned 
by your respondents, was then lying under the 
command of N. D. Gardiner, when and where the 
aforesaid. Erick Sh^trom returned to the schooner 
aforesaid, and solicited and requested of the said 
captain N. D* Gardiner, the commander of the said 
schooner, to carry him the said Erick as a passen- 
ger to work his passage back to Philadelphia, on 
board the said schooner, to which proposition the 
said captain N. D. Gardiner agreed, and brought 
back the said Erick in the capacity aforesaid* The 
respondents give the honourable court to under- 
stand and be informed, that^ the said Erick Sing- 
strom, one of the libellants, acknowledged the cap- 
tain of the privateer aforesaid had given him several 
doubloons, to wity the number of &ur, (or sixty, 
four dollars,) for work, labour and service done a$ 
a ship carpenter, in fishing or mending a mast that 
had been shattered or splintered in an engagement. 
And that he die said Erick had actually received 
two shares of prize money from the proceeds of the 
capture made oy the Superb, during the time the 
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Cranmer, et al. marinersr 

versus 
Richard Gemon, owner of the ship Baltic 



ic. J 



i8or. THE mariners had shipped to perform a 

voyage from Philadelphia to the Isle of France and 



wa^bysca. to rctum to Philadelphia^ The Baltic was detained 
P«"*^*°»?- a considerable time at the Isle of Frana^ waiting 
which had foT a cdTgo, whidi shc could not^ obtam in conse** 
on^her*honw- quencc of the iotercourse between Bomt^on and the 
ward voyage, j^ ^f praiwe being interrupted by a British block- 
V ading squadron. These difficulties continuing, the 

Baltic sailed for Bourbon, taking with her a very 
small part of her outward cargo and also a number 
of passengers, who with their baggage and a small 
quantity of sugar supposed to belong to them, 
were landed at Bourbon. The Baltic there com- 
pleted her loading and sailed for Philadelphia, but 
was captured and sent into a British port in the 
West Indies. The seamen, with the consent of 
the master of the Baltic, left her and returned to 
Philadelphia, and now claimed their wages up to 
half the time the ship was at Bourbon, admitting 
that the residue would depend on the fate of the 
Baltic. By the counsel for the owner it was sug- 
gested that the voyage from the Isle of France to 
Bourbon was a consequence of the interruption of 
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I the intercourse between these places by the British Cnmmcretai 

squadron, and that it is not usual for vessels to Gcrnon. 

proceed to Bourbon, as the produce of that place K^'y^J 
is, under other circumstances, brought up to the 
Isle of France in boats, and there put on board the 
ships destined to receive it This was urged, with 
other arguments, to destroy the claims of the sea- 
men to wages after the vessel left the Isle of France. 
The case was not decided, as the owner requested 
a postponement, for the purpose of ascertaining 
from the master of the Baltic, the sums which had 

been paid to the seamen ; but the judge said he had The port to 

I* decided that when a vessel bound to a port, which ^f'^ay pwl 

was found on her arrival near it to be blockaded, f ««*J *^*^ 

land her car* 

and therefore the ship had been turned off, and go after 

proceeded to another port, though not originally offffom'hcr 

contemplated in the articles imder which the sea- portofdcsti- 

*■ nation m con* 

men shipped, yet if the cargo, or any part, was sequence of 

there delive?red, it should be considered as a de- wocka^d, to 

. livering port as .much as if originally so intended, ^/^o^of** 

And if the vessel, after leaving that port, was cap- delivery. 
tured or lost, the mariners were entitled to the 
wages due to the time of arrival at that port, and 
for half the time of stay there* 

It was also the opin^P of the judge, and he When a cargo 

said he had so decided, that where a cargo, or part at M^rai 

thereof, was purchased . at neighbouring ports or ^^^^^"^^f 

places, and the vessel went to one or more of them vessel pro- 

for all or part; the last port of lading and departure of them to 

should be that to which the payment of wages S^fport*of ^ 

should apply. The seamen must be paid for the ***^» " *»^ 

* -^ , * to which 

time they serve ; and it is immaterial whether the wages should 

ship lay at the port of her original destination, ^^^' 
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Erick Singstrom and others, 

versus 
The schooner Hazard. 



} 



The mariners 

were taken 

from on board 

the Hazard 

by a French LIBEL. 

privateer, and 

the vessel sent Jo the honourable Richard Peters^ esq. judge of the 
and after- ' district court of the United States y in and for the 
cd^'^The^^a" Pennsylvania district. 

men escaped 

from the pri- xiic Hbcl of Erick Sins^trom, Francis Sum- 

vateer, and , ° 

returned to mers, Cato Lcwis and James Dyer 

the port of 

Philadelphia, hwmblt SHEiVErHj ^ 

some of them 

wSsf others THAT your libellants shipped on boaid the 

working their schooncr Hazard, N. D. Gardner, master, on the 

home. The thirteenth day of April, in the year one thousand 

S^e'd h^' eight hundred and six, to perform a voyage from 

voyage and the port of Philadelphia to the island of St, Jacfo de 

returned 10 ^ . t 

Philadelphia. Cuba m the West Indies, at the. monthly wages of 

court decreed twenty-two dollars. That while they were proceed- 

I^amen for^ ing On their said voyage, to wity on the eighth day 

the voyage, of May in the year aforesaid, the said schooner was 

whatevw^thcy capturcd by a French privateer, called the Superb^ 

aft^rTh^^te- ^^ Y^^^ Ubcllants were made prisoners, and taken 

parationfroni on board the said privateen That they remained 

the Hazard. . i . • i i i . t 

From this de- ou Doard thcsaidprivatecr a considerable time, and 
M tppeaUo ^ ^^^^' ^^ opportunity offered of effectfaig their escape ' 
the circuit therefrom. That your libellants Francis Summers, 

court, and the -^ , • , ' 

decree of the and Jamcs Dyer, after incurrijig many hardships 
- -""^ffin^. got a passage to New York on board the brig 
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Thetis. That your libellant got on board the sloop 
Hannah, bound to New York, to which place he 
worked his passage. That your libellant Erick 
Singstroni was kept on board the said privateer un- 
til she went to the port of Cumana, where he found 
the said schooner Hazard, she having been liberate 
cd.by the French, after being carried into Cumana. 
That as soon as he the said Erick found the said 
schooner in the said port of Cumana, he made his 
escape from the said privateer, and went on board 
the said schooner Hazard, and returned therein to 
the port of Philadelphia. That your libellants lost 
all their clothes, and received no wages whatever, 
except your libellant Erick Singstrom received four 
doubloons from the captain of the said privateer for 
repairing his mast, there being no person on board 
capable of doing it. That your libellants were 
forced firom on board the said schooner by a supe- 
rior power, and greatly contrary to their will ; and 
they are therefore entitled, by the marititne law and 
the customs and usages of nations to their wages, as 
if they had been actually on board the*said schooner. 
That the said schooner arrived at the port of Phila- 
delphia after performing her destined voyage, an the 
thirteenth day of November in the year aforesaid. 
That there are due to your libellants Francis Sum- 
mers, Cato Lewis and Jatnes Dyer respectively, the 
sums of one hundred and thirty -two dollars; and 
yotir libellant Erick Singstrom, deducting the four 
doubloons, (or sixty-four dollars) the sum of sixty* 
eight dollars. That the said schooner is now lyiAg 
m the port of iPhil^elphia, and within the jurisdic* 
tion of this hotiourable court. Wherefore, your 
Utiellants pray, that she may be attached, condem- 
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ned and sold, together with her tackle, apparel and 
furniture, fcM* the payment of the aforesaid wages, 
according to the laws of the United States, and the 
usages and customs of maritime courts; and thejr 
will ever pray, &c. 

Jko. L. Leib, proctor for the libellants. 



AVSWBR. 



To the honourable Richard Peters^ esq. judge of the 
^ district court ofPennsyhaniay in and for the Penn^ 
syhania district. 

THE answer of Callender and Shipley, own- 
ers of the schooner Hazard, to the bill and libel filed 
of Erick Singstrom, Francis Summers, Cato Lewis 
and JamesDyer who have attached the said schooner 
by process from this court. 

Your respondents reserving to themselves now 
and at all times hereafter, all manner of advantage 
and benefit of exceptions that may be had and taken 
to the many untruths, uncertainties, insufficiencies 
and imperfections in the said complainants' libel, for 
a full and perfect answer thereto, or to such parts 
thereof, as it materially concerns the respondents to 
make ^iswer, they answer and say, 

That true it is the libellants shipped as stated in 
the libel, on board the schooner Hazard, on the 
thirteenth day of April, one thousand eight hundred 
and six, at the rate of twenty-two dollars per month, 
to perform a Voyage from the port of Philadelphia 
to the island <rf St. J^o de Cuba, in the West In- 
dies, and home, . That while they were proceeding 
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on the voyage aforesaid, to T««f, on the eighth day 
of May in the year aforesaid. The schooner afore- 
said with the libellants were captured by a French 
privateer, called the Superb, and the libellants were 
carried as prisoners in the first instance, on board 
the privateer aforesaid, and continued on board 
during a cruize the privateer made, on which cruize 
the privateer captured and made a prize. That 
the libellaht's severally did duty on board the pri- 
vateer aforesaid, more especially and particularly 
Erick Singstrom, who remained on board the afore- 
said privateer until she arrived at^arracoa, in Cu- 
ba, at which place the schooner afbpesaid, owned 
by your respondents, was then lying under the 
ccNRimand of N. D. Gardiner, vdien and where the 
aforesaid, £rick Singstrom returned to the schooner 
aforesaid^ and solicited and requested of the said 
captain N. D. Grardiner, the commander of the said 
schooner, to carry him the said Erick as a passen- 
ger to work his passage back to Philadelphia, on 
board the said schooner, to which proposition the 
said captain N« D» Gardiner agreed, and brought 
back the said Erick in the capacity aforesaid. The 
respondents give the honourable court to under- 
stand and be infcHined, that^ the said Erick Sing- 
strom, one of the libellants, acknowledged the cap- 
tain of the privateer aforesaid had given him several 
doubloons, to vntj the number of fiour, (or sixty- 
four dollars,) for work, labour and service done a§ 
a ship carpenter, in fishing or mending a mast that 
had been shattered or splintered in an engagenient. 
And that he the said Erick had actually received 
two shares of prize money from the proceeds of the 
capture made by the Superb, during the time the 
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et al. 

vs. 

the Hazard. 



said Erick, one of the libellants, had been on board 
the privateer aforesaid called the Superb. 

The said Erick, one of the libellants, further ac- 
knowledged and declared, that the commander of 
the privateer aforesaid called the Superb, offered 
him the said Erick one of the libellants afore- 
said, three shares of prize-money of such vessels as 
they should capture, if he would again go on board 
the privateer aforesaid upon another cruize, but the 
said Erick the iibellant aforesaid refused. 

Your respondents also inform the honourable 
court that the other libellants, to wi>, Francis Sum- 
mers, Cato Lewis and- James Dyer received and 
divided a share of prize-money of the prize or 
prizes so captured by the privateer Superb afore- 
said. All which matters and things these respon- 
dents are ready to aver, maintain and prove to this 
honourable court. 

Your respondents therefore pray the honourable 
court that the said schooner Hazard, her tackle ap- 
parel and furniture may be discharged with reason- 
able costs and charges in this behalf by these res- 
pondents wrongfully sustained. 

Samson Levy, 

Proctor for the respondents. 



nEPltCAflOtf. 

AND the said libellants reply and say, That 
by any thing in the said respondents' answer to these 
complainants' libel, they ought not to be prevented 
from the recovery of their wages in their said libel 
demanded, because they say, that all and singular 
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the matters and things by them in their libel afore- 
said set forth are just and true, and this they are 
ready to verify. Wherefore they pray ^s before ' ^«J*»»»*- 
they have prayed. 

Jno. L. hiiBy firociarjar the Hi 



THE district court ordered the pa3rment of 
wages to the seamen until the return of the Hazard 
to Philadelphia, deducting the sums they had earned 
or received after they were taken from the Hazard, 
and until their return to Philadelphia. From this 
decree the respondents appealed to the circuit court 
of the United States for the district of Pennsylvania, 
ai^ the appeal was heard by the honourable judge 
Washingtcm, at the April sessions, 1807. The ck- 
cree of the district court was affirmed. 
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Dixon et ai. the libellants from being considered as deserters, so 

the Cyras, ^s to forfeit their wages.* 

I adjudge and decree, that the libellants have 
and receive their wages to the fliird of Septem- 
b6r, instant; and that the respondents pay the costs 
of this suit 



* See the case of Swift et al. vs. the Happy Return) ante 
pageSsS. ^ 
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Charles Moran 

versus 
Alexander Baudin 



init J 



THE libel in this case states, that Charles 1788. 
Moran the libellant entered as a mariner on board ^^^f*^^^^ 
the ship L'Heureux at Nantz, in France, on the seaman 
ttventy -third day of October, 1786, under an en- wagerfrom 
gagement for a voyage from the said port of Nantz J^^Pi^^^*^ 
to New Orleans in the Mississippi, from thence to her voyage 
go to Martinique, amd from thence to return to wWcuhVorT. 
France. That Alexander Baudin the captain, had ^^y ^^^ 
totally altered this voyage by repeated deviations, court decreed 
whereby the contract was broken, and thereupon ^*^^ 
the libellant prays a discharge and the amount of 
wages due. 

The circumstances of this case appear from the 
testimony exhibited, to be as follows — 

That this vessel sailed from Nantz the twenty- 
third of October 1786 ; that the mariners under- 
stood and were informed that Ais voyage was to 
be to New Orleans firstj thence to the West Indies 
and thence back to Nantz or to some port of 
France, and that it would continue from 10 to 15 
or 16 months, and under this expectation the mari- 
ners were registered at the proper office at Nantz, 
according to the manner of registering seamen in 
France. That instead of pursuing this voyage, as 
designated to them, they were taken three times to 
New Orleans, twice to Martinico, thence to Aux 
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Monui Caves, once to the Havantiah iind were now brou^it 
BaLudin. to Philadelphia. That in the course of these seve- 
ral voyages, the libellaiit and others of the' crew 
made frequent complaints of the deviation frohl and 
prolongation of the originally intended voyage, and 
had applied to the intendants of some of the ports 
they were at, demanding to be discharged, or taken 
back to France, but were detained in the service of 
the ship by repeated assurances of the cajrtain, that 
from the then next intended port thejr should be 
taken back « to France. That in' particular, when 
they were at Martinico the second time, the whole 
crew complained and demanded their discharge, 
whereupon the captain threw tlie boatswain and 
another sailor into prison, and that the boatswain 
wrote to the commanding officer of a frigate there, 
who sent for him on board, obliged the captain to 
pay him his wages and discharged him. 

To this libel and testimony, the respoiident hath 
urged in reply : 

That no contract or articles between the captain 
and crew al Nahtz hath been exhibitied or proved ; 
that the libel itself is deficient in form, and thalt, let 
the deviations from the original voyage be what 
they may, the libellant hath for his part justified 
the whole by signing a process verbal on board the 
ship on the 30th of April last, certifying that the 
ship L'Heureux had suffered damage by storm, 
and consenting to put into the port of Philadelphia 
in distress, which verbal process, so signed, was 
exhibitted in court. 

As there is no ordinance of the United States, 
or act of the legislature of Peimsylvania touching 
the present point, the ckum of the libellant, who is 
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a French subject, and ^vas shipped in France, will Moran 
most i]^operIy be determined by the marine ordi- Bwdin. 
nances of the country to which he belongs, and un- \,^^y^J 
der which he engaged in the service of this vessel. JJjfnch'La- * 
These ordinances strictly prohibit any captain or mamobcde- 
master of a vessel from receiving on board his ship the marine 
any mariner, as such, who is riot entered on his ^*^ ^^^' 
role d'equipage, made up in the commissary's of- ^ 

fice, or bureau de classes, of the port where the 
vessel shall be.* Now, as it has not been cohtro- 
verted but that the libellant has served on board 
this ship ever since she sailed from Nantz, it is in 
vain to call upon him for proof of the contract made 
at Nantz, since the role d'equipagc, or a transcript 
of it, is in the captain's hands, and never in the 
mariner's. Had no such engagement taken place 
as mentioned in the libel, or should die libellant 
demand larger wages than had been agreed upon, 
the captain would have shewn the role d*equipage 
in proof against him. As he has not done this, al- 
though in his power, it follows diat the allegation 
of the libdlant must be admitted as true. Indeed 
it is in posidve testimony that the libellant entered 
on board at Nantz, and -was to receive 50 livres per 
month, wages ; which is sufficient proof of a con- 
tract. 

The next point is to consider the repeated de- What dcvi*; 
viations from the original voyage, and how far this IhTori^^ai 
should operate in releasing: the mariner from his T^y^P ^**^. 

^ ^ , ^ justify man* 

contract. To lay it down as a general rule that the i^rs in de- 
least deviation from a designated voyage, should SilSian^! 
invalidate the articles and discharge the mariners in 



* $te Ord. de Marine, vol. i, p. 428, and 715. 

3 n 
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MoHMi a fcH'eign port, would perhaps be construing $lHp-, 
Baudin. puig articles too strictly, and certainly very injuri- 
ous to .comixierce. Shipping articles are npt to be 
construed by the same rules with a policy of insur- 
apce, their, object and ground of reason being quite 
different Yet gross said unnecessary deviation 
shall freo a mariner from his contract : but th^re is 
no occasion to fix a general rule now-— this cause 
is to be determined by the positive laws of France^ 
a;nd there is an ordinance express to the purpose. 

^ ^^ If at any time after the arrival and discharge 
pf the vessel at the port of her destination^ the cap* 
tain or master, instead of returning, shall freight or 
loa4 his ship to go elsewhere, the mariner m^ 
leave her if he cbuses, unless it has been other wiv 
determined by his special engagement." And this 
rule is further enforced by Valines commentary qq 
the article. 

There appears to me a strong jn-esumpt^on that 
the boatswain who was paid off and discharged at 
M^^tinico by order of the commander of a frigate 
there, claimed the benefit of this ordinance. Jt is 
said, ind^, that Us niother w:as dead, and h^ had 
busin^s^ in France: but this, I think,. would hardly 
be admitted as a sufficient reason tq discharge % 
mariner in the midst of a voyage. Such as it was, 
it is plain that captain Baudin did not deem it suf- 
ficient, for he put the man in prison for demanding 
his wages and claiming his discharge. 

The objections to the libel in point of form arc 
not sufficient to exclude this cause from the notice 
^f the court. It is indeed, not so precise as might 

* Mar. Ord. vol. i, p. 548, art. iv. See Appendix, page xiv. 
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be wished, but the substance of the complaint is Momu 
alleged; ifizv An engagement for a certsun voyage, Baudiii. 
frequent deviations from the voyage proposed, and 
a citation jM^yed for, to shew cause why the wages 
accrued should not be paid, ahd the libeSant dis- 
charged. 

The verbal process signed by the libellant on 
board liie ship is the next circumstance relied on 
by the respondent; but this, I think, cannot have 
the operation expected. If the ship was really in 
distress as declared, there is no doubt but any ma- 
riner would sign his consent to put into a strange 
port, to avoid impending danger and refit thfe da- 
maged rigging. But this deviation, occasioned, as 
it should seem, by necessity, cannot be deemed a 
justification of former deviations, where no such 
necessity appears, or is e\'en pretended. 

I am clearly of opinion, that if this cause was 
tried before a French court of justice, the libellant 
could not be refused the benefit of the marine ordi- 
nances of Frace, so expressly in favour of his claitti. 
Therefore, 

I adjudge arid decree, that Charles Motan have 
and receive from the respondent in this cause, his 
wages at the rate of 50 livres per month, from tht 
23d of October 1786 to the date of the present 
libel, and that the respondent pay the costs of 'suit. 
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Rice et al. 

versus 
The Polly and Kitty, 

James Eggleston, master 



1 
.1 



lf89. 



^Thelibellants, 
seamen of the 
Polly and 
Kitty, were 
obliged to 
leave her. 
during her 
voyage, in 
consequence 
of the cruelty 
of the master 
and mate. 
They return- 
ed to Phila- 
delphia and 
claimed 
wages until 
they left the 
vessel. The 
court decreed 
payment to 
them. No 
demand was 
made for 
wages for the 
whole voyage. 



Master may 
inflict mode- 
rate chastise- 
ment on sea- 
men. 



THE libellants had been cruelly beaten and 
abused both by the captain and one Shirtliff the 
mate, during the voyage, particularly in the port of 
Lisbon; insomuch that on account of extreme ill- 
usage and dangerous threats, they were obl^ed to 
leave the brig at Lisbon in the midst of her voyage, 
and return to Philadelphia in another vessel; and 
the principal question viras^ whether this desertion 
did not incur a forfeiture of wages under the ar- 
ticles. 

In giving judgment, after sun)Lming up the tes* 
timony , it was said — 

When mariners enter into articles for a voyage, 
they do not thereby put themselves out of the pro- 
tection of the laws, or subject their limbs and lives 
to the capricious passions of a master or his mate. 

On aqcount of the great charge entrusted to thp 
niasti^, and for the benefit of commerce, the. law 
holds his office in high estimation, and vests him 
with a great extent of discretionary powen It 
gives him absolute command over the seamen in 
ail matters concerning their duty and the object of 
their service, but not an absolute command over 
their persons. The master has a right to correct a 
refractory, disobedient mariner : but wherever this 
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right is recognized in the books, moderate chastise- Rice et at 
ment is always exprest or intended. For the law the PoUy and 
always watches the exercise of discretionary power ^ ^^L 
with a jealous eye. The relation between a master 
and his servant or apprentioe is such, that of neces- 
sity a discretionary authority is allowed by law to 
the master, yet nothing is more frequent than the 
intervention of the civil power to dissolve this con- 
nection, when tlie master is found to abuse his au- 
thority by undue severity and cruelty* Under such 
circumstances, the servant is justified in leaving 
his master. 

' Keeping a servant from . meat and drink, or 
battery, are good causes for^ a departure from the 
service,* 

The shipping articles^ indeed, declare that for- 
ty-eight hours absence from the vessel, during the 
voyage, without leave, shall be deemed a total de* 
sertion, and incur a forfeiture of wages. But I 
would observe here, as I did lately upon another 
occasion, that although the sole contract mentioned 
in: these articles on the part of the master or owner, 
is the payment of wages, yet law and reason wiU 
imply other obligations-— such as, that the vessel 
shall be sea- worthy and properly fitted for navigdr 
tion — ^that the mariners, shall be supplied with 
sufficient meat and drink, and that thsy shall be 
treated with, at least, decent humanity. 

From a general review of the testimony,' and 
indeed from the mate's own account, it is manifest 
tliat the libeUants have bfeen cruelly beaten and 
abused on board this brig at sundry times, and e^;- 

a Fitz. Nat. Br^v. 39 1 . 1. Stack. 42#. 
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iKi»et^ pecially 4n the port of Lisbon, where the daptkih 
jrtife Polly and found, it necessaty to take one of them on shore atfid 
^"II . P^^ ^™ under the care of a surgeon to be ciired of 
the wounds ^and bruises lie had suffered under the 
chastisement given him by the captain and life 
mate. 

The only justifications alleged for this great 
severity, are a general charge against the mariners 
of disobedience and insufficien6y in then- duty, 
without specifying any particulars, and an appear- 
ance of a mutinous combination between them in 
the port of Lisbon. I have carefully considered the 
testimony with regard to this last suggestion, but 
cannot find sufiicient grounds to support the charge. 
The words " ive shall see whd will be master qftfm 
brigy^^ seem to have a natural reference to the re- 
quest the mariners had just before made to him to 
be inaster of his own vessel, and not to suffer the 
mate to tyrannize over them in the manner he had 
done. As to the assertion that Hughes attempted 
tp strike the mate, and that Lamant actually did 
strike him, it is not supported by testimony suffi- 
cient to establish a charge so highly criminal. 

But what I principally look to, is the general 
conduct of the mariners on this occasion. Finding 
themselves so cruelly treated by the mate, they 
first made their complaint to the captain ; instead 
of obtaining the redress they expected, the captain 
joined the niate in punishing them still more se- 
verely for making this complaint. This extreme 
-severity, together with the declaration of the mate, 
that he would make them glad to jump overboard 
before they got to America^ seems to have taken 
away ^11 hope of redress or even safety on board, 
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afid th^ whole crew left thevesseL When on Rkectat 
shore, > they did not secrete themselves, but fre- thePoUraa* 
quently sought for and met the ca,ptainy and openly ^ ^^ 
demanded their wages and clothes; and finally, they 
applied to the leg£^ authority at Lisbon, and ob* 
tained a process against the <;aptain. This conduct 
on the part of the mariners, seems to remove every 
appearance pf an intended mutiny or a voluntary 
desertion. If the suspicion of either had been welU 
founded, why did not the captajn apply to the courts 
of law at Lisbon, to have them secured and tried 
for their pifences. This he did not do, but on the 
contrary, promised to pay them their wages, a|id 
anxiously avoided the process they had taken out 
ag^nst hiai»> 

It is not necessary to enquire what ^eet the 
Q^ptain's promise to pay the maruxers tbeir wag^, 
after they had left the vessel mjght have, a9 a legal 
assumptiQn, after the supposed forfei^iire, because 
I find very sufficient grounds fpr d^termMng die 
cause without it. 

The libellants have Aot voluntarily desoled, but 
l^ve he^i- forced from a service ki which neither 
the rights^ of humanity nor personal safety coutd be 
depended upon or even expected* 

I adjudge that the libellants have and ireceive 
their wages to the time of their leaving the vessd 
at Lisbon (for this is all the Ubeljants ask. for),^ 
ajpid th^t the respondent pay th^ 90Sts of sujit. 



m il »— ^p«p. 



* The claims of seamen to wages, under circumstances 
flimilar to' those mentioned in this ckse, for the ^Ac/e voyage^ 
hisive been fi'fequentlf allowed in the distrfct court by judge 
Fet«i»l and thenaare mtmj cases in the EAgfish hooks, in^ which 
tb^,p4nc^>tes.iui wliich. &uclxcl^in6 a^e fQm^led>b|^ye b<Nsp 
recognized. 



424 ADMIRALTY DECISIONS- 



 '■ > .i. I I ...... — I I II ' i ' »  I i ; I i iiii ' i. y i. 

SALVilGB AND MARINERS' WAGES. 



. 1 . . ->i— ... 



Benjamin Weeks., 

Certain goods and rigging saved of the f vage. 
snow Catharina Maria. 

and / 

Jurgen Jurgenson "J 

versus v Mariners' wages. 

The snow Catliarina Maria. J 



Vj^ # *■ 

17W. TWO libels have been filed in the case of the 

^^'f^y^ snow Catharina Maria, The one claiming a reason- 

vage on goods able salvagc for goodis jweserved from a wreck at 

From'a wreck ^^^' ^^^ ^^^ Other suing for mariners' wages ; the 

at sea. Ma- voyagc havuig bccu finish!^ by the sinking of the 

vessel ship- vcssel. The circumstanccs of the case appear to 

wrecked be as foUoWS.— 

daim wages ^^ *^ *v#**v»Tf^. 

to the time of Ti^ snow Catharina M £a*ia, Peter M oiler, cap- 
at Phiiadei- tain, being on her return voyage from St. Croix, to 
wa^s claim- Copenhagen, was on the twenty-first of September 
^*JT *k ^^ ^^^' overtaken with heavy storms, in which she suf- 
from the fered SO long arid so much, that on the eighth of Oc- 
thamirl^en tobcr, shebccamc a mere wreck, and no hope of 
«sBted in ^fety was left. In this extremity captain Benja- 
min Weeks, belonging to and bound for PhUadd- 
phia, came up with the distressed ship, and receiv- 
ed the Catharina's crew on board his vessel. 

The wind, however, soon after moderated, so 
that captam Weeks was enabled by the assistance 
<rf his own crew to take from the wreck 6 pipes, 



saving. 
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and an ullage of Madeira .wine, 6 cases of the Uke Wedaetsi. 
wine, 12 bales of cotton, and sundry articles of rig- tbe Cathariaa 
ging, after i^ch the Catharhia Maria sunk and was ^'^^' 
lost. , ^w^'v^V/ 

The first object is, to ascertain what reasonable 
salvage should be allowed to captain Weeks on the 
goods and matmals thus saved and brought into 
port; and secondly, what wages the manners of the 
lost vessel are entitled to, on this unfortunate con- 
elusion of their voyage. 

As to the first, salvage is ah allowance made by 
the consent of all naticms and sU laws, {or saving a 
ship or goods from the danger of the seas, from fire, 
pirates or enemies.* The quantum, however, cf 
ijim aUow-anee can^t, froai its Qwn nature^ be fixed 
by any msucitiiiie n^e* or statute; because^ the rea<-* 
si9^ of the l«w nm$t be goven»ied by the circuiQth 
stmces of the eam^ vdmk wiU be varkftiS', a^oeosd- 
ii^ to the^ha^i^rd, troul^ and e3ri¥$n$e of the s^- 
vdge» *^ If only tfie ship, peri^i^y and the goodft 
are saved, in that case, the goods ought to pay a. prOr' 
portion of a fifth or teiayfch penny^ accod^dif^ to the 
ea^y or difficult winning or S9.vi|ig of the sai^ 
goods*'- ^ So that the hazard or trouble should b& 
die rufe of salva|^ . 

In r^;ulating the discretioKk of the courts m sudh 
easily oppressive salvage, sudi as may accumtifakle 
disrtr^aB on the unfortunate, should be avoided on; 
the one part, md on the other n generou3 aUowanee: 

* Lex. Rhod. 46. Lex. Mercat 146. Park on lAsurante» 
147. Westk€t, 488. and Other authors on the subject. 
^ ^ JMtotiofr, book 3, cb. v, sec 4. Lex. Oler. ch. 4.. 

3 I 
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w.* 

the Catharirla 
Maria. 



One-tnird of 
the goods 
saved allowed 
as salvage. 



Mariners 
entitled to 
wages when 
goods have 
been saved 
and brought 
into port. 



SALVAGE AND MARINERS WAGES* 
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should be the reward of those who exert themselves 
in' the cause of humanity. 

By these principles I have considered the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their. wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole' voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739.' Keble, 831. Park, 592^ 



f 

i 

f 



ADMIRALTY DECISIONSu 437 



—'"'.'"*■•". 



SALVAGB.AND MARINERS WAGES. 



OW. 



I adjudge, that die Ubellants have and receive Weeks et«i, 
their wages accor<Jing to the ship's articles to the the Catharina 
twenty-eighth day of October last, at which time, ' ^*"*- 
the remains of the wrecked cargo and rigging were ^ ^ 
delivered into the custody of the marshal of this ed to the tiiille 
court.* ^ of\te g^ 

saved into the 

 '• — _ custody of the 

manhai. 
* See c&ses of salvage, ante pages 31. 48. 278. 361. In the 

case of Taylor et al. vs. the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius, 

versus 
The brig St. OlofF, Jonas Holmstedt, master. 



1790. ON the nineteenth of November 1790, a 

libel was filed in tliis court by Mr. Bankson one of 



^^,fnda Ae proctors t)f the court, in behalf of Enrick Wei- 
dis^ju^, by berg and Nicholas Casterius, two mariners belojig- 
9aen,inconse- ing to the brig St. OlofF, a Swedish vessel under 
croSty of Sc the command of Jonas Holmstedt. 
master. j^^ complaint states, that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kmgdom of Spain, on a voyage from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during tht voyage, and since her arri- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insonuich that, it was dangerous for 
them to remain any longer in 1)^ employ: that ap« 
plicaticHi had been made in their behalf to Mr. Hell- 
steadt, the Swedish consul, resident in PhiladeliJiia, 
who refused to grant them any redress. , Where- 
upon, they jway that their wages may be paid, and 
themselves be discharged from any furdier con- 
tinuance on board the said brig. 

In consequence of this libel, a citadon was is- 
sued calling upon Jodsls Holmstedt and all persons 
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concerned, to appear and make their objections, if Weibergetti. 
any they have, why a decree should not pass ac- theSt.oioC 
cording to the prayer of the libellants. K^Y^J 

On the morning of die twentieth, the court met 
according to adjournment, when the marshal made 
return of the citation, certifying that the same had 
been duly iferved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, die Swedish consul resi- 
dent iiere, and informed him that he was going to 
serve the cita^icm upon captain Holmstedt, and 
shewed the c<^y of the writ ; after which he went 
on board and presented it to the captain, who abso- 
httely reftised to receive it, saying, in an angry Refuaaibythe 
manner, that he was on Swedish ground: that he JJJI^to'^/]^ 
then left the citation on the binnacle, and came nsdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under- 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^e alm^iT 
diem according to his own discretion, to any extent, * swp««mc 
short^crf murder, or breaking of limbs; and that he his^re^tmd 
neither is, near can be, answerable to any foreign ^le forhu' 
jurisdiction whatever for the exercise of this power; ^^^ °^ **J^* 

J , J r ' power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
tare alone, on the return of the ship ; that it was the ©idf!'""*^ 
captain^s duty to refuse obedience to the citation 
issued from diis court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
diat by the treaty between the United States and 
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Weibcrgctai. the court of Swcdcn, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall enjoy the same privileges in 
(•V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment' of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, knd customs,- 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application Errick Weiberg one of the libellants," then ap- 

libeumsfor pli^d to the judgc, suggesting that he was appre- 
the protection hcusivc of ilUusaffc if he should remain in the 

of the court. 7* , 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no prbcess had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus exprei^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. Oloff, her tackle, &r*r. to 
abide the decree of this court in the cause afore- 
said, which w*as ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Wcibcrgetai. 

accordingly. the st. oioflF. 

On the twenty-third, the court being met, the V^*v^^^ 
proctor for the libellants complained that, notwith- 
standing >vhat had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 

he came on board from attending on the court, had Libeiiant 

him put in heavy irons and confined him in the ]^^^ ^J^^ 

hold of the vessel. Weibere: was then examined, master, after 

, .^ _ , , ® , 1 , • , the filing of 

and testified to the cruel treatment he had received, the libci. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty-fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holinstedt, in which he says, that " although 
he could not acknowledge the jurisdiction of the 
court in tlie cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another Protest of ti.c 
letter was handed to the judge, signed Charles fj^^-tTh; 
^HLellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to <he king of 
Sweden ; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden ^nd North America, Conduct of 

The iudffe considered the cruel imprisonment the master a 

Jo ^ ^ 1 contempt of 

of the libellant, whilst suing for justice, and under the court. 



432 ADMIRALTY DECISIONS. 



mariners' wages. 



^"••«*»»««» 



Weiberg^etai. the protection of the law, as a manifest ccMitempt of 
tht s^.'oh«, the court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paiamount to all treaties. 

The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, t<^ther 
witli several gentlemen of the bar, and^lsosom^ 
Swedish gentlemen, and others who had heard of 
the matter. - 

After examining the testimony with respiect 
to captain Holmstedt's conduct, Mr. Lewis, Mr. 
Bankscsi, and Mr. Sergeant, unked in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explaii^ed as to give the captain the 
exclusive jurisdiction he claims. That the wprdft 
" the most favoured nation,^^ used in the treaty with 
Sweden, are the words used in all the treaties be^ 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a* 
jurisdiction exclusive of, or inconsistent with, the 
laws of tlie United States in our own ports. Tliat 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. s 

That as the captain's conduct, in the instance 
before the count, could not be supported by his ex- 
position of the treaty^ neither could he be-justified 
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in refusing obedience to the process of the court Weibei:8retai. 
And that this, together with the cruel treatment of the srbioff. 
the libellant, whilst under the protection of the V.XW-/ 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs of our country. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be supr 
posed to embrace all the objects comprehended in 
the special convention made with France, That let Conduct of 
the question of jurisdiction be what it may, there lhe st*aoff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That $i citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering, to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 k 
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should be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have considfred the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been amended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wajges: because, if they are allowed their wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
wholes voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and ser\ ices in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739; Keble, 831. Park, 59% 
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I adjudge, diat the Ubellants have and receive Weeks et«i, 
their wages according to the ship's articles to the the Catharina 
twenty-eighth day of October last, at which time, * ^^^^ 
the remains of the wrecked cargo and rigging were ^ "TJ 
delivered into the custody of the marshal of this ^ to the time 

_. jfc. of thedcliveiy 

court.* of the goods 

saved into the 

: ' custody of tho 

marshM. 
*, See cases of salvage, ante pages 31. 48* 278. 361. In the 

case of Taylor et al. vs. the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius 

versus 
The brig St. OlofF, Jonas Holmstedt 



5rius, "J 
, master. J 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court by Mn Bankson one of 



^^,fnd a ^^ proctors t)f the court, in behalf of Errick Wei- 
di8chai:gc, by berg: and Nichokis Casterius, two mariners belojig- 

Swedishsea- , '^ i % • e> .#-vi en « t» i t 1 

»en,mc<mse- mg to the brig St. Oloff, a Swedish vessel under 

^ity of Sc ^c command of Jonas Holmstedt. 

master. 'j^q^ complaint states^ that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi. 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during iht voyage, and since her ani- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insomuch that^ it was dangerous for 
them to remdn any longer in lys employ : that ap« 
plication had been made in their beha}f to Mr. Hell- 
steadt, the Swedish consul, resident in Philadelj^a, 
who refused to grant them any redress. . Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any furdier con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jwas Holmstedt and all persons 
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concerned, to appear and make their objections, if WeibeiKetti, 
any they have, why a decree should not pass ac- theSt.oioE 
cording to the prayer of the libellants. K^>r^J 

On the morning of tiie twentieth, the court met 
according to adjournment, when the marshal made 
f€tum of the citation, certifying that the same had 
been duly ifcrved. The marshal's deputy at the 
smde time informed the court, that he had first 
waited on Mr. Hellsteadt, flie Swedish consul resi* 
dent bere, and informed him that he was going to 
serve the cita^cm upon captain Holmstedt, and 
shewed the c<^y of the writ ; after which he went 
on board and presented it to the captain, who abso- 
httely refused to receive it, saying, in an angry Refusaibytke 
manner, that he was on Swedish ground: that he ^^^^ 
then left the citation on the binnacle, and came nsdictionof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under-* 
standing the English language, said, that by the 
laws of Sweden, the captain is vested vidth supreme Laws of 
command over his crew, who has a right to punish ^e a!m«n^ 
Aon according to his own discretion, to any extent, * supreme 
short^ of murder, or breaking of limbs; and that he his crew, and 
neitfaw is, near can be, answerable to any foreign uwe fon^u' 
jurisdiction whatever for the exercise of this power; ^^^ °^ *^* 

•» , / r ' power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the ordy!*""*^ 
aq)tain^s duty to refuse obedience to the citation 
ksued from Ais court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew; and 
that by the treaty between the United States and 
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Wcibeiigjctai. the court of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall' enjoy the same privileges in 
i^^Y^KJ the ports of the United States that have been or 
may be granted to the most Javoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
, ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,- 
without the interference of the courts of the United 
States. 

I'he judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Wciberg one of the libellants,' then ap- 
iVumsfor plied to the judge, suggesting that he was appre- 
the protection hcnsivc of ilUusaffc if he should remain in the 

of the court. y , 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no prbcess had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus exprei^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. Oloff, her tackle, &c. to 
abide the decree of this court in the cause afore- 
said, which w^s ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Wcibergetai. 
accordingly. . the st.dioff. 

On the twenty.third, the court being met, the V^V^O 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Liwiant 
him put in heavy irons and confined him in the ^^^^^ ^y**^^ 
hold of the vessel, Weiberg: was then examined, "»«i«r' *^^5^ 

. - the filing of 

and testified to the cruel treatment he had received, tiie libei. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holnistedt, in which he says, that " although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another Protestor ti.c 
letter was handed to the judge, signed Charles fj^g^psXe 
flellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to the king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And ^. 

that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden and North America. Conduct of 

The iudffe considered the cruel imprisonment the master a 

Jo ^ ^ ^ 1 contempt of 

of the libellant, whilst suing for justice, and under the court. 
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Weibergetai. the protection c^ the law, as a manifest cmitempt of 
tbc srbtoff. the court. He ordered all proceedings respecting 
the libel to be kid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, together 
with several gentlemen of the bar, and^also som6 
Swedish gentlemen, and others who had heard of 
the matter. - 

After e!xamining the testimony with respect 
to captain Holmstedt's conduet, Mr. Lewis, Mr. 
Bankson, and Mr. Sergeant, unked in opinion, that 
the treaty with Sweden, as to the point in (^uesticm, 
could not be so explained as to give the captain the 
exclusive jurisdiction he claims. That the wprda 
" the most favoured natiouy^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations m amity 
with them, and were never interpreted to found a* 
jurisdiction exclusive of, or inconsistent with, the 
laws of tlie United States in our own ports. Tl^ 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. ^ 

That as the captain's conduct, in the instance 
before the court, could not be supported by his ex- 
position of the treatyy. neither could be be-justified 
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in refusing obedience to the process of the court Wettx^c^^* 

^ 9 ana 

And that this, together with the cruel treatment of the St. bioff. 
the libeUant, whilst under the protection of the ^^V^^ 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs of our country. 

The judge having attended to these arguments,- 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by aay construction be sup- 
posed to embrace all the objects comprehended in 
the special convention niade with France. That let CondiKt of 
the question of jurisdiction be what it may, there Ihe sToioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 K 
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SALVAGE AND MARINERS' WAGES. 

should be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have consid^d the cir« 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l^w, that if the ship perishes the mariner loses his 
wages : because, if they are allowed their . wages, 
their best endeavours may be wanting to preserve 
flie ship- But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole' voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the niari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739i Keble, 831. Park, 5921. 
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I adjudge, that the libellants have and receive Weeks etai, 
their wages accor4ing to tihe ship's articles to the the Cjuhaiina 
twenty-eighth day of October last, at which time, ' ^*"*- 
the 'remains of the wrecked cargo and rigging were wa^ au 
delivered into the custody of the marshal of this «d to the tim« 

_. ^ of thedeliveiy 

court.* ^ of the goods 

saved into the 

' — — custody of tho 

manha4. 
*,See cases of salvage, ante pages 31. 48. 278. 361. In the 

case of Taylor et al. vs, the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius 

versus 
The brig St. Oloff, Jonas Holmstedt, master 



ster.J 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court by Mr. Bankson one of 



^iS,fnda the proctors t)f the court, in behalf of Errick Wei- 
discharge, by berff and Nichoks Casterius, two mariners belong- 

Swedishsea- " «• 

men,inconse- ing to the brig St. Oloff, a Swedish vessel under 

crwi^ of the ^^ command of Jonas Holmstedt. 

master. ^^ complaint states, that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi* 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during the voyage, and since her arri- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insomuch that^ it was dangerous for 
them to remain any longer in his employ: that ap- 
plication had been made in their behalf to Mr. Hell- 
steadt, the Swedish consul, t^sident in Philadelphia, 
who refused to grant them any redress. . Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any furdier con<- 
tinuance on board the said brig. 

In consequence of this Ubel, a citation was is- 
sued calling upon Jgqsls Holmstedt and all persons 
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concemedy to appear and make their objections, if Weibet^etai. 
any they have, why a decree should not pass ac- the sToiof; 
cording to the prayer of the libellants, V^^V^V/ 

On the morning of the twentieth, the court met 
according to adjournment, when the marshal made 
return of the citation, certifying that the same had 
been duly ifcrved* The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi* 
dentiiere, and informed him that he was going to 
serve the cita^cm upon captain Holmstedt, and 
shewed the o^y of the writ ; after which he went 
on board and presented it to the captmn, who abso- 
hitely reftised to receive it, saying, in an angry Refusaibytiie 
manner, that he was on Swedish ground : that he ^l^tc^t^j^c^ 
then left the citation on the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under- 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^e^JmialT 
them according to his own discretion, to any extent, * s«p««mc 
short erf murder, or breaking of limbs; and that he hlTcre^tLi 
neith^ is, nor can be, answerable to any foreign tebteforhS' 
jurisdiction whatever for the exercise of this power; ^"^ °^ *^* 

•* , / r • ' power to the 

beuig accountable to the Swedish courts of judica- tribunals of 
turc alone, on the return of the ship ; that it was the oray°^*^ 
captsiin^s dutff to refuse obedience to the citation 
bsued from tiiis court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
que^on between him and any of his crew ; and 
that by the treaty between the United States and 
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WeibciTB:etai. the couit of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall' enjoy the same privileges in 
i^^Y^KJ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment' of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,* 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been -attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errfck Wcibcrg one of the libellants,' then ap- 
iMirms/or pli^d to the judgc, suggesting that he was appre- 
the protection hcusive of ilUusaffc if he should remain in the 

of the court. ^ 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no process had issued, except the cita- 
tion ; but as the jurisdiction of the court had been 
thus exprei^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. Oloff, her tackle, &fVr. to 
abide the decree of this court in the cause afore- 
said, which w^s ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Wcib€rg;etai. 

accordingly. , the st.dioff. 

On the twenty. third, the court being met, the K.^'^r^J 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 

he came on board from attending on the court, had Libelant 

him put in heavy irons and confined him in the ^^^^ly ^^^t 

hold of the vessel, Weiberg: was then examined, masj^cr* af^j^ 

. ^ . the filing of 

and testified to the cruel treatment he had received, the libei. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty.fourth the Rev, Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holnistedt, in which he says, that ** although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another Protest 6f the 
letter was handed to the judge, signed Charles L^'S-rth; 
fleUsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to i:he king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And ^. 

that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden ^ind North America. Conduct of 

The iudffe considered the cruel imprisonment the master a 

J o ^ ^ I contempt of 

of the libellantj whilst suing for justice, and under the cowt. 
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Wgibergetai. the protection of the law, as a manifest c<mtempt of 
the srbtoff. th^ court. He ordered all proceedings respecting 
the libel to be kid aside, until this c(mtempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 
The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United Slates for the district of Pennsylvania, was 
called upon for his opinion, who attended, togedier 
with several gendemen of the bar, and^lso some 
Swedish gentlemen, and others who had heard of 
the matter. - 

After e!xamining the testimony with res|iect 
to captain Holmstedt's conduct, Mr. Lewis, Mn 
Bankson, and Mr. Sergeant, unked in (pinion, that 
the treaty with Sweden, as to the point in (^uesticm, 
could not be so explained as to give the captain the 
exclusive jurisdiction he claims. That the wprdft 
" the most favoured nationy^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a* 
jurisdiction exclusive of, or inconsistent with, the 
laws of the United States in our own ports, Tliat 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ii>g such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. ^ 

That as the captain's conduct, in the instance 
before the court, could not be supported by his ex- 
position of the trea^y^ neither could be be^justified 
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in refusing obedience to the process of the court. Weibcf:getai. 
And that this, together with the cruel treatment of the sroioff. 
the libellant, whilst under the protection of the ^^V^^ 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs of our country. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there Ihe st^^ioff 
could be no necessity for the contempt, which cap- » contempt of 

• TTi 1111 1 ^ court. 

tarn Jtlolmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered ; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 
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should be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have considfred the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one- third part of 
the goods and materials saved from the wreck of 
the Cathariria Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l^w, that if the ship perishes the mariner loses his 
wajges: because, if they are allowed their. wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole' voyage.* 

However doubtful the law may be, vnik respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duly of the niari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739.. Keble, 831. Park, 592^ 
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I adjudge, that the libellants have and receive Weeks etai, 
their wages according to die ship's articles to the the Catharma 
twenty.eighth day of October last, at which time, ' ^*"*- 
the remains of the wrecked cargo and rigging were ^r" an 
delivered into the custody of die marshal of this «* to the tinM 

_, ^ of the delivery 

court,* of the goods 

saved into the 

 • I ' — custody of tho 

manha4. 
*, See cases of salvage, ante pages 31. 48. 278. 361. In the 

case of Taylor et al. v», the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius 

versus 
The brig St. Oloff, Jonas Holmstedt) master 



ster.J 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court bjr Mr. Bankson one of 



^,fnda *e proctors t)f the court, in behalf of Errick Wei- 
iMscharge,by berff and Nichoks Casterius, two mariners helong- 

Swedishsea- , " ^ * • « r^% er c^ f \ i i 

»ien,mconse. mg to the brig St, Oloit, a Swedish vessel under 

S^ of ^c *^ command of Jonas Holmstedt 

master. ^^ht coinplaint states, that the libellants had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during the voyage, and since her arri- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insomuch that it was dangerous for 
them to remain any longer in his employ : that ap- 
plicati(Mi had been made in their behajf to Mr. Hell- 
steadt, the Swedish consul, t^sident in Philadelphia, 
who refused to grant them any redress. . Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any furdier con- 
tinuance on board the said brig. 

In consequence of this hbel, a citation was is- 
sued calling upon Jcnias Holmstedt and all persons 
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concerned, to appear and make their objections, if Weibcrgetii. 
any they faave^ why a decree should not pass ac- the StIoioC 
cording to the prayer of the libellants. V^nr^h./ 

On tfie morning of the twentieth, the court met 
according to adjournment, when the marshal made 
return of the citation, certifying that the same had 
been duly ^ferved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi- 
dent bere, and informed him that he was going to 
serve the cita^tion upon captain Holmstedt, and 
shewed the copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely refused to receive it, saying, in an angry Refuaaibythc 
manner, that he was on Swedish ground : that he ^^^^^ 
then left the citation on the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under- 
standing the English language, said, that by the 

kws of Sweden, the captain is vested with supreme Laws of 

command over his crew, who has a right to punish ^e camialT 

Aem according to his own discretion, to any extent, * supreme 

short of murder, or breaking of limbs; and that he hiJcre^i^tlni 

neither is, nor can be, answerable to any foreign tabteforhS" 

jurisdiction whatever for the exercise of this power; ^^^ °^ ^^ 

^ , / r' » power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
turc alone, on the return of the ship ; that it was the J^j^^^ 
captain^s duty to refuse obedience to the citation 
ksued from this court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 



430 ADMIRALTY DECISIOllsrs. 



MARINPLRS' WAGES. 



Weibcrgctai. the couit of Sweden, it is stipulated that the sub- 
theSt.Gioff. jects of Sweden shall' enjoy the same privileges in 
(^■"Y^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, Und customs^ 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been ^ attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application Errfck Wcibcrg one of the libellants,' then ap- 

iMlL'iSr plied to the judge, suggesting that he was appre- 
the protection hcnsive of ilUusaffc if he should remain in the 

of the court. ^ 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of thfe captain's using him ill. 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, &fc. to 
abide the decree of this court in the cause afore- 
said, which \Vas ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Wcibcrgetai. 

accordingly. . the St. dioff. 

On the twenty. third, the court being Tuet, the V^V^^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 

he came on board from attending on the court, had Libeiiant 

him put in heavy irons and confined him in the ^^^^ ^^^^ 

hold of the vessel, Weiberg: was then examined, master, after 

• n  11^ ' t the filing ot 

and testified to the cruel treatment he had received, tiie libei. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holmstedt, in which he says, that ** although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court.'' At the same time another Protest of the 
letter was handed to the judge, si^ed Charles f^Ta'S-tTh; 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to ihe king of 
Sweden; that he had already remonstrated before 
the court for interfering in, the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
cousul, agreeably to the treaty now in force, be- 
tween Sweden ?ind North America. Conduct of 

The judeje considered the cruel imprisonment the master a 

J c> r contempt of 

of the libeiiant, whilst suing for justice, and under tue court. 
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Weibergetai. the proteetioii of the law, as a manifest ccxitempt of 
the srbioff. the court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was thereupon a^oumed for an hour 
to meet at the State House, the cowt having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, together 
with several gendemen of the bar, and^lso som^ 
Swedish gendemen, and others who had heard of 
the matter. • 

After e^amin'mg the testimony with respect 
to captain Holmstedt's conduct, Mr. Lewis, Mr. 
Bankscm, and Mr. Sergeant, unked in c^inion, that 
the treaty with Sweden, as to the point in i^uesticHi, 
could not be so explaii^d as tq give the captain the 
exdusiv^fe jurisdiction he claims. That the wprdft 
" the most favoured natiarij^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations m amity 
with them, and were never interpreted to found ^ 
jurisdiction exclusive of, or inconsistent with, the 
laws of the United States in our own ports. That 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. n 

That as the captain's conduct, in the instance 
before the couct, could not be supported by his ex- 
position of the treaty^ neither could he be-justified 
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in refusing obedience to the process of the court. Weibcrgetai, 

^"^ * Off 

And that this, together with the cruel treatment of the st. bioff. 
the libellant, whilst under the protection of the ^^^Y^J 
court, was, and ought tp be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs *of our country. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France, That let Conduct of 
the question of jurisdiction be what it may, there lheTt**oioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 
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saved allowed 
as salvage. 



Mariners 
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should be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have cqnsidfred the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one- third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their. wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole- voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the nlari- 
ners calls for their attentions and ser\'ices in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



* 1 Ray. 739; Keble, 831. Park, 59% 
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I adjudge, that the Ubellants have and receive Weeks et^i, 
their wages according to tihe ship's articles to the the Cathaiina 
twenty-eighth day of October last, at which time, ' ^*"*- 
the remains of the wrecked cargo and rigging were y/^\^ 
delivered into the custody of the marshal of this «* to the time 

. ^ of thedeliveiy 

court.* of the goods 

saved into the 
 • — custody of tho 

marshai. 

* See cases of salvage, ante pages SU 48. 278. 361. In the 
case of Taylor et al. vs, the Cato, the mariners of the Cato were 
allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Castetius 

versus 
The brig St. OlofT, Jonas Holtnstedt 



;riuB, "J 
pinaster. J 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court by Mr, Bankson one of 



«^,ld a the proctors t>f the court, in behalf of Errick Wei- 
discharge, by \ytw and NichoUis Castcrius, two mariners belonff- 

Swedishsea- ^ «• 

men^inconse- ing to the brig St. Oloff, a Swedish vessel under 

Swity of ^c ^^ command of Jonas Holmstedt. 

master. 'j^g complaint states^ that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spain, on a voyage from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during th^ voyage, and since her arri- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insonmch that it was dangerous for 
them to remain any longer in his employ : ^t ap- 
plication had been made in their beha}f to Mr. HeU- 
steadt, llie Swedish consul, i*es]dent in Philadeli^iia, 
who refused to grant them any redress. . Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upcm Jonas Holmstedt and all persons 



AfiMIRALTY DECISIONS. 4a§ 



mariners' wages. 



concerned, to appear and make their objections, if Weibergetti. 
any they have, why a decree should not pass ac- the St!oiof; 
cording to the prayer of the libellants. V^nr^h./ 

On die morning of the twentieth, the court met 
according to adjournment, When the marshal made 
return oi the citation, certifying that the same had 
been duly sferved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi* 
dentliere, and informed him that he was going to 
serve the cita|ioa upon captain Holmstedt, and 
shewed die copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely reftised to receive it, saying, in an angry lufusaibytiie 
manner, that he was on Swedish ground : that he JJJJf ^^/|1^ 
then left the citation on the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under-* 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^le wLmwiT 
them according to his own discretion, to any extent, * supreme 
short' rf murder, or breaking of limbs; and that he Wscrew.ani 
neither is, nor can be, answerable to any foreign ^^ieforhS 
jurisdiction whatever for the exercise of this power; ***"* °^ ^^* 

•* , } r' » power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the oiSy?""*^ 
captain^s dutff to refuse obedience to the citation 
issued frpm tfib court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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Weibergctai. the court of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall enjoy the same privileges in 
(^■"Y^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, Und customs,- 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application Errick Weiberg one of the libellants,' then ap- 

i^irmffor plied to the judge, suggesting that he was appr^- 
the protection hcnsivc of ilUusaffc if he should remain in the 

of the court. ° 

power of the captam. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no prbcess had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be avrarded and is- 
sued against the brig St. OlofF, her tackle, &fc. to 
abide the decree of this court in the cause afore- 
said, which \Vas ordered; an amended libel brought 
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fonvard, and filed, and a writ of attachment issued Wcibcrgetai. 
accordingly. the st. cioff. 

On the twenty. third, the court being met, the V^V^V^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Libeiiant 
him put in heavy irons and confined him in the ]^^ ^^^^ 
hold of the vessel. Weibere: was then examined, master, after 

• ni I t % 1 t • t *^^ filing of 

and testified to the cruel treatment he had received, the libei. 
and the irons and chains were brought in and laid 
before the judge. ' 

On the twenty. fourth the Rev. Mr, Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holmstedt, in which he says, that *' although 
he could not acknowledge die jurisdiction of the 
court in tlie cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another Protest of the 
letter was handed to the judge, si^ed Charles fj^SLTh; 
^ellsteadt, Swedish consul, in which he says, that p^ceeduigs 
he is responsible in a public line to ihe king of 
Sweden; that he had already remonstrated before 
the court for interfering in the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden and North America. Conduct of 

The judge considered the cruel imprisonment ^^^t'^^'^^^^f 
of the libeiiant, whilst suing for justice, and under the comt. 
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Weibergetai. the protection of the law, as a manifest ccxitein.pt of 
tbc srbioff. the court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was tl^reupon adjourned for an hour 
to meet at the State House, the cowt having hitherto 
sat at the admiralty office. The attorney <rf the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, together 
with several gendemen of the bar, and^o some 
Swedish gendemen, and others who had heard of 
the matter. • 

After examining the testimony with re^ct 
to captain Holmstedt's conduct, Mr. Lewis, Mr. 
BankscKi, and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in i^uesticm, 
could not be so explaii^d as to give the captain the 
exdusiv^^ jurisdiction he claims. That the wprds 
" the most favoured nation^^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a* 
jurisdiqtion exclusive of, or inconsistent with, the 
laws of tlie United States in our own ports. That 
such a right was never pretended in constructicms 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. 

That as the captain's conduct, in the instance 
before the coui:t, could not be supported by hbex- 
position of the treaty^ neither could he be-justified 
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in refusing obedience to the process of the court. Weibcrgctai* 
And that this, together with the cruel treatment of the stTbioff. 
the libellant, whilst under the protection of the ^^^Y^J 
court, was, and ought tp be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs *of our country. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects coitiprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there Ih^ st!^ioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 K 
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Weeks etal. 

vs.* 

the Cathariria 

Maria. 



One-fhira of 
the goods 
saved allowed 
as salvage. 



Mariners 
entitled to 
wages when 
goods have 
been saved 
and brought 
into port. 



should be the reward of those who exert themselves 
in the cause of humanity. 

By these principles I have consid^d the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Cathariria Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wajges: because, if they are allowed their. wagps, 
their best endeavours may be wanting to preserve 
flie ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole; voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and ser\ ices in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739.^ Keble, 831. Park, 59% 
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I adjudge, that the Ubellants have and receive Weeks et^i, 
their wages according to the ship's articles to the the Cathanna 
twenty-eighth day of October last, at which time, ' ^*"*' 
the remains of the wrecked cargo and rigging were ^^ "J^ 
delivered into the custody of the marshal of this «* to the time 

_, ^ of thedeliveiy 

court.* of the goods 

saved into the 

 • — custody of tho 

marshal. 
*^See cases of salvage, ante pages 31. 48. 278. 361. In the 

case of Taylor et al. va, the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius, 1 

versus > 

The brig St. OlofP, Jonas Holmstedt, master. J 



1790. ON the nineteenth of November 1790, a 

Vi^'W^ libel was filed in tliis court hy Mn Bankson one of 
^^,fnd a ^^ proctors t)f the court, in behalf of Errick Wei- 
discharge, by berg and Nicholas Casterius, two mariners belong. 
»ra,inconse- iug to the brig St. Oloff, a Swedish vessel under 
?raei^ of Se *^ Command of Jonas Holmstedt. 
roaster. The co^nplaint states, that the libellantsr had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spain, on a voyage firom thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, durmg th^ voyage, and since her arri- 
val in this port, treated the Ubellants with uncom- 
. mon cruelty, insonmch that it was dangerous for 
them to remain any longer in Itis employ: that ap- 
plication had been made in their beha)f to Mr. Hell- 
steadt, the Swedish consul, iesident in Philadelphia, 
who refused to grant them any redress. Where- 
upon, they jffay that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jcmas Holmstedt and all persons 
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concerned, to appear and make their objections, if Weibergetti, 
any they have, why a decree should not pass ac- theSt/obC 
cording to the prayer of the libellants. y^^y^J 

On the morning of the twentieth, the court met 
according to adjournment, When the marshal made 
return of the citation, certifying that the same had 
been duly served. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi- 
detitliere, and informed him that he was going to 
serve the cita^cm upon captain Hcdmstedt, and 
shewed the copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely reftised to receive it, saying, in an angry lufuaaibythc 
manner, that he was on Swedish ground : that be JJ}i^J^'ti«^ 
flien left the citation oa the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under-* 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^e c!!mia^ 
lliem according to his own discretion, to any extent, * »«?««« 
diort'^ of murder, or breaking of limbs; and that he his'cre^taid 
neither is, nor can be, answerable io any foreign tobiefori^a' 
jurisdbtion whatever for the exercise of this power; *^^^ ^^ *^* 

* , / r ' power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
turc alone, on the return of the ship ; that it was the orSy?^^ 
captain's duty to refuse obedience to the citation 
ksued from Ab court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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WcibcT|:etai. the court of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall' enjoy the same privileges in 
t^'Y^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,- 
without the interference of the coyrts of the United 
States.^ 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. Howeverj he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Weiberg one of the libellants,' then ap- 
Hbeumsfor plicd to the judgc. Suggesting that he was appre- 
the protection hcnsivc of ill-usas:e if he should remain in the 

of the court. 7 , 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, &?r. to 
abide the decree of this court in the cause afore- 
said, which wtis ordered; an atnended libel brought 
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forward, and filed, and a writ of attachment issued Weibergetai. 
accordingly. the suwoff. 

On the twenty. third, the court being met, the V^*/^K^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Libelant 
him put in heavy irons and confined him in the ^^^^^^ T**^^ 
hold of the vesseL Weibere: was then examined, master, after 
and testified to the cruel treatment he had received, Z ^ " 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holmstedt, in which he says, that ** although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court. '^ At the same time another Protest of the 
letter was handed to the judge, signed Charles tZ^^^^L 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to ^he king of 
Sweden; that he had already remonstrated before 
the court for interfering in, the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden ^nd North America. Conduct ot* 

The judge considered the cruel imprisonment ^^^^TrnTf 
of the libellantj whilst suing for justice, and under the court. 
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Weibersetai. the protection of the law, as a manifest ccmtempt of 
the st^buff. the court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi* 
cated, which he said were paramount to aU treaties. 
The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, t<^ther 
with several gentlemen of the bar, and^o some 
Swedish gentlemen, and others who had heard of 
the matter. * 

After examining the testimony with respect 
to captain Holmstedt's ccmduct, Mr. Lewis, Mu 
Bankson, and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explained as tq ^ve the captain the 
exclusive jurisdiction he claims. That the wprdsr 
" the most favoured natioriy^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a^ 
jurisdiction exclusive of, or inconsistent with, the 
laws of the United States in our own ports. ThsA 
such a right was never pretended in constructicMis 
of the general treaty with France ; but that for vest- 
ii>g such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. 

That as the captam's conduct, in the instance 
before the couKt, could not be supported by his ex- 
position of the treaty^ neither could he be- justified 
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in refusing obedience to the process of the court WeibcrgetaL 

• ana 

And that this, together with the cruel treatment of the st. bioff. 
the libellant, whilst under the protection of the Vi^W^ 
court, was, and ought tp be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs *of our ceuntry. 

The judge having attended to these arguments,' 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention niade with France. That let Conduct of 
the question of jurisdiction be what it may, there the st*oioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 k 



434 ADMIRALTY DECISIONS. 



HAaiKERs' WAGES. 



•a*; 



Wcibet^et^. but that he was firm in asserting the rights and au- 
the srbioff. thority of this court in the matter now before it. 
V^^"v*s*^ JudgmenU That Jonas Hblmstedt has been 
forthe"?n.^ ^ilty of a contempt, in refusing to obey the pro- 
tempt, cess of the court, and in confining in irons a suitor 
whilst under the protection of the laws, and apply- 
ing for the justice of the countr}^ For which of- 
fence I award that he pay a fine of twenty dollars^ 
with the costs of prosecution, and stand committed 
until this sentence is complied with.". 

On the twenty.fifth, the Court met on the busi- 
ness of the libel. Mr. Collin, the Swedish minis- 
ter, presented a letter to the judge, signed Jonas 
Holmstedt, in which he says, that he is willing to 
answer aiiy questions respecting the prosecution of 
this libel that may be asked, but cannot enter into 
any defence of his cause, as this would be a viola« 
lation of the laws of Sweden, which he is, on his 
Swedish ma- allegiance bound to obey. And then quotes a pas^ 
mitt'^ b/the sage from the Swedish maritime law, directing that 



^n to s^in " ^ ^^y disputes on the sea or on shore should arise 
the courts of bctwccn the captain and his crew, the parties are 

foreign na- , • , 

tions. not permitted to sue for redress in a place subject 

to a foreign government," &c. Sec. But these let- 
^ ters were not noticed, inasmuch as they uniformly 
expressed a denial of the jurisdiction of the court. 

Mr. Soderstrom, the Swedish consul, resident 
in Boston, bebg here, addressed the court and said : 
— That he was very sorry he had not sooner heard 
of this disagreeable business, which he would have 
endeavoured to prevent by all the means in his 
power. ^ That he could not justify the conduct of 
captain Holmstedt with respect to contempt, but as 
judgment had already past, the error was irre- 
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trievable: as to the libel now depending, he prayed WcibeiKet»i. 
the judge to indulge him with a little time whilst ^^ sTbioff. 
he endeavoured to accommodate matters between V^V^ 
the parties, by proposing that the libellants should 
be discharged from the brig St. OlofF, and put on 
board some other vessel bound for ' Sweden, and 
that the wages due to them should be paid over to 
him (Mr. Sodcrstrom), in trust for the iparinerSi 
until the dispute might be determined in Sweden 
by a court of th^t country. The judge approving 
of this proposal, the court adjourned till further 
notice. 

On the twenty-seventh, Mr. Bankson received 
a letter from the Rev. Mr. Collin, informing that 
&e proposed accommodation had proved unsuc- 
cessful, as consul Hellsteadt, ** after the unlimited 
|»"Otest he had before made, could not permit the 
seamen to be received on board of any other 
vessel." 

The cause then proceeded in course; the wit- 
jiesses were examined, and the testimony reduced 
to writing. . ' ' 

On the twenty-ninth, a further progress was 
made in the caiise, and some points of form ad- 
justed. 

And on die thirtieth, after proclamation made, 
the judge gave his final decree, in these words :-pr 

I have duly considered the libel filed in this Decision© 
eause, and have heard and carefully attended to the ^^ ^^^' 
testimony of the viitnesses produced respecting the 
same; and I find, that the libellants entered on 
board the brig St. OloiF, Jonas Holmstedt, master, 
in December 1789, in the port of Cadiz, in the 
kbgdom of Spain; that no articles or written cpn* 
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should be the reward of those who exert themselves 
in* the cause of humanity. 

By these principles I have consid^d the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l^w, that if the ship perishes the mariner loses his 
w^ges: because, if they are allowed their wages, 
their best endeavours may be wanting to preserve 
die ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of Ae mari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



« 1 Ray, r39. Kebic, 831. Park, 592^ 
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I adjudge, that the libellants have and receive Weeks etai, 
their wages according to the ship's articles to the the Cathanna 
twenty-eighth day of October last, at which time, ' ^*"*- 
the remains of the wrecked cargo and rigging were ^^ 'T^'^ 
delivered into the custody of the marshal of this «d to the time 

_- >it of the delivery 

court.* ' of the goods 

tavcd into the 

' I  ' _ custody of the 

marshal. 
*^See cases of salvage, ante pagee 31. 48. 278. 36 U In the 

case of Taylor et al. v», the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Enick Weiberg and Nicholas Casterius, 1 

versus V 

The brig St. OlofP, Jonas Holmstedt, master. J 



1790. ON the nineteenth of November 1790, a 

Vi^w^ libel was filed in tliis court hj Mr. Bankson one of 
^iS,fnda ^^ proctors t)f the court, in behalf of Errick Wei- 
discharge, by berg and Nicholas Casterius, two mariners belcffig- 
»en,mconse- ing to the brig St. Oloff, a Swedish vessel under 
2rSi^ of Se *^ command of Jonas Holmstedt. 
master. ^he complaint states, that the libellantsr had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spain, on a voy^e from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during th^ voyage, and since her arri- 
val in this port, treated the Ubellants with uncom- 
. mon cruelty, insomuch that^ it was dangerous for 
them to remain any longer in Itis employ: that ap- 
plication had been made in their beha|f to Mr. Hell- 
steadt, the Swedish consul, i^sident in Philadelphia, 
who refused to grant them any redress. . Where- 
upon, they i»-ay that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jcmas Holmstedt and all persons 
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concerned, to appear and make their objections, if Weibergetti, 
any they have, why a decree should not pass ac- theSt.oiof; 
cording to the prayer of the libellants. Vi^y^h/ 

On the morning of the twentieth, the court met 
according to adjournment, When the marshal made 
return of the citation, certifying that the same had 
been duly sterved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi- 
dent liere, and informed him that he was going to 
serve the cita^ticm upon captain Holmstedt, and 
shewed the copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely refused to receive it, saying, in an angry lufusaibytiie 
manner, that he was on Swedish ground : that he JJJI^^^'^'jlJr 
flien left the citation cm the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under'* 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^e camia^ 
Aem according to his own discretion, to any extent, * supreme 
short of murder, or breaking of limbs; and that he his crew, «id 
neither is, ncH" can be, answerable io any foreign tebIefoH?» 
jurisdbtion whatever for the exercise of this power ; *^^^ °^ *^* 

^ ^ / r ' power to the 

being accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the ©lay?^^ 
captain's duty to refuse obedience to the citation 
issued from this court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any oi his crew ; and 
that by the treaty between the United States and 
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Weibcrgctai. the couit of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall' enjoy the same privileges in 
t^'Y^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,- 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Wcibcrg one of the libellants,' then ap- 
JiLTanlf^^^ plied to the judge, suggesting that he was appre- 
the protection hcnsivc of ilUusas:e if he should remain in the 

of the court. . t^ • • i • 

power of the captain. But the judge du'ected him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ilL 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, &?r. to 
abide the decree of this court in the cause afore- 
said, which wtis ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Weibergetai. 
accordingly.. thesto'ioff. 

On the twenty-third, the court being met, the V^*/^i^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Libelant 
him put in heavy irons and confined him in the ^^^ ^**^^ 
hold of the vesseL Weibere: was then examined, master, afw 

. the filing of 

and testified to the cruel treatment he had received, tiie lUjei. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in court, and presented a letter signed by 
Jonas Holmstedt, in which he says, that " although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court. '^ At the same time another Protest of ti.c 
letter was handed to the judge, signed Charles !^f^^::^, 
^iellsteadt, Swedish consul, in which he says, that proceedings 

, "^ , of the court. 

he is responsible in a public line to the king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden and North America. Conduct of 

The iud&:e considered the cruel imprisonment t*»e master a 

JO ^ ^ ^ ^ ^ contempt of 

of the libellant, whilst suing for justice, and under tuc court. 
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Weibergetai. the protection of the law, as a manifest ccmtempt of 
tbc st^biuff. th^ court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was thereupon ad|oumed for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion^ who attended, ti^ther 
with several gentlemen of the bar, and^lso som^ 
Swedish gentlemen, and others who had heard of 
the matter. * 

After examining the testimony with re^ct 
to captain Holmstedt's ccmduct, Mr. Lewis, Mr. 
Bankson, and Mr. Sergeant, unked in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explained as to give the captain the 
exclusive jurisdiction he claims. That the wprdsr 
" the most favoured nation^'^^ used in the treaty with 
Sweden, are the words used in all the treaties be^ 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a* 
jurisdiction exclusive of, or inconsistent with, the 
laws of the United States in our own ports. Tliat 
such a right was never pretended in constructicMis 
of the general treaty with France; but that for vest- 
ii>g such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. 

That as the captain's conduct, in the instance 
before the couKt, could not be supported by his ex- 
position of the treaty^ neither could he be-justified 
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ia refusing obedience to the process of the court Weibei^fctaL 
And that this, together with the cruel treatment of tiie st. bioff. 
the libellant, whilst under the protection of the V.^^^^^ 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs 'of our country. 

The judge having attended to these arguments,' 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there the st^^ioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. Th^t ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered ; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
g^ve the apology that had been made its full weight, 

3 K 
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the Cathariita 
Maria. 



One-thirU of 
the goods 
saved allowed 
%s salvage. 



Mariners 
entitled to 
wages when 
goods have 
been saved 
and brought 
into port. 



i^ould be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have considered the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been at;tended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Cathariria Maria, free of all legal costSi or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their . wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 
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I adjudge, that the libellants have and receive Weeks etai, 
their wages according to the ship's articles to the the c^Jthanna 
twenty-eighth day of October last, at which time, ' ^*"*- 
the 'remains of the wrecked cargo and rigging were w^^^^^ 
delivered into the custody of the marshal of this ^ to the time 

ofthedeliveiy 
of the goods 
saved into the 

' — — custody of the 

manhki. 



court.* 



*^See CBses of salvage, ante pages 31. 48. 278. 361. In the 
case of Taylor et al. vs. the Cato, the mariners of the Cato were 
allowed wages from the goods saved, ante page 54. 



\ 



498 ADMIRALTY DECISIONS. 



M ARIKERS' WAGES. 



■I. r 'I . ffisa 



;nus, "^ 
versus v 

, master. J 



Errick Weiberg and Nicholas Casterius 

versus 
The brig St. OlofT, Jonas Holmstedt 



1790. ON the nineteenth of November 1790, a 

libel was filed in tliis court by Mr. Bankson one of 



^^,°a^nda ^^ proctor s x)f the court, in behalf of Errick Wei- 
dischatgc, by heT& and Nicholte Casterius, two mariners belong- 

Swedish sea* ^ 

«ien,inconse- ing to the brig St. Oloff, a Swedii^ vessel under 

cmSty of Sc ^^ command of Jonas Holmstedt* 

master. 'j^g coinplaint states^ that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during the voyage, and since her arri- 
val in this port, treated the libellants with uncom- 
mon cruelty, insomuch that it was dangerous for 
them to remain any longer in 1^ employ : that ap- 
plication had been made in their beha)f to Mr. Hell- 
steadt, the Swedish consul, i^sident in Philadelphia, 
who refused to grant them any redress. Where- 
upon, they jMray that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jqosls Holmstedt and all persons 
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concerned, to appear and make their objections, if Weibergetii, 
any they have, why a decree should not pass ac- fheSt.oioC 
cording to the prayer of the libellants. S«^V*V/ 

On Ae morning of the twentieth, the court met 
according to adjournment, when the marshal made 
cetum of the citation, certifying that the same had 
been duly Served. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi- 
dent iiat^ and informed him that he was going to 
serve the cita^ticm upon captain Holmstedt, and 
shewed the a^y of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely refused to receive it, saying, in an angry lufusaibjtiie 
mamier, that he was on Swedish ground : that he JJJI^J^^h/^ 
then left the citation on the binnacle, and came nsdictionof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under-* 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^^^^j^ 
Aem accoixUng to his own discretion, to any extent, * supreme 
short^of murder, or breaking of limbs; and that he Wscreii^tuidi 
neithar is, nor can be, answerable to any foreign toWeforhS 
jurisdiction whatever for the exercise of this power; ^^^ °^ ^^^ 

• , / r- » po^er to the 

bemg accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the oi3y°^^ 
captain^s duty to refuse obedience to the citation 
issued frpm this court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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Weibcrgetai. the court of Sweden, it is stipulated that the sub- 
thcSt.oioff. jects of Sweden shall' enjoy the same privileges in 
t^'V^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment' of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,* 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Wcibcrg one of the libellants,' then ap- 
LTamsfor P^icd to the judgc. Suggesting that he was appre- 
the protection hcnsivfe of ilUusaffc if he should remain in the 

of the court. 7* , 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the fcourt had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty- second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, £sft. to 
abide the decree of this court in the cause afore- 
said, which w^s ordered; an amended libel btK)ught 
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forward, and filed, and a writ of attachment issued Weibei^etai. 

accordingly. the st. dioff. 

On the twenty. third, the court being met, the V^V^^ 
proctor for the libellants complained that, notwith- 
standing \vhat had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 

he came on board from attending on the court, had Libciiant 

him put in heavy irons and confined him in the |.^^\*y ^^^^ 

hold of the vessel, Weiberg: was then examined, master, afrer 

, . , 1 1 1 • 1 the filing of 

and testified to the cruel treatment he had received, tiie libci. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty-fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in court, and presented a letter signed by 
Jonas Holmstedt, in which he says, that " although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another protest of tic 
letter was handed to the judge, signed Charles f^Ta'S-Th; 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to the king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden and North America. Condtict of 

The judece considered the cruel imprisonment the master a 

J o ^ ^ ^ ^ contempt of 

of the libellant, whilst suing for justice, and under tue court. 



432 ADMIRALTY DECISIONS. 



mariners' wages. 



Wejbergetai. the protection of the law, as a manifest contend of 
tiie srbtoff. the court. He ordered all proceedings respecting 
the libel to be kid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, togetiier 
with several gentlemen of the bar, and^lso sora^ 
Swedish gentlemen, and others who had heard of 
the matter. - 

After examining the testimony with re^ct 
to captain Holmstedt's c(Hiduet, Mr. Lewis, Mn 
BankscH), and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explaii^d as to give the captain the 
exclusive jurisdiction he claims* That the wprdft 
" the most favoured rmtiorij^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found ^ 
jurisdiction exclusive of, or inconsistent with, the 
laws of tlie United States in our own ports, Tl^t 
such a right was never pretended in constructicms 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. 

^rhat as the captam's conduct, in the instance 
before the couil, could not be supported by his ex- 
position of the treaty^ neither could he be-jus^ed 
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in refusing obedience to the process of the court Weibcijetai. 
And that this, together with the cruel treatment of tiie st. bioff. 
the libellant, whilst under the protection of the V.^V^^ 
court, was, and ought tp be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs 'of our ceuntry. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there the st**oioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That $L citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and would have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 k 
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One-chiru of 
the goods 
saved allowed 
%s salvage. 
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should be the reward of those who exert themselves 
in^ the cause of humanity. 

By these principles I have cqnsid^d the cir- 
cumstahces of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l%w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their. wages, 
their best endeavours may be wanting to preserve 
the ship- But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath beoi attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole' voyage/ 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port,' 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the niari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 
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I adjudge, that the libellants have and receive Weeks etai* 
their wages according to the ship's articles to the the Cathanna 
twenty-eighth day of October last, at which time, * ^*"*- 
the 'remains of the wrecked cargo and rigging were wa^^^ii 
delivered into the custody of die marshal of this ^ to the time 

_. u, of thedcliveiy 

court,* of the goods 

saved into the 

— • . '• _. custody of the 

manhai. 
*^See cases of salvage, ante pages 31. 48. 278. 36 U In the 

case of Taylor et al. vs, the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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Errick Weiberg and Nicholas Casterius 

versus 
The brig St. Oloff, Jonas Holmstedt 



;rius, "^ 
, master. J 



1790. ON the nineteenth of November 1790, « 

libel was filed in this court by Mr. Bankson one of 



^iS,fnda th^ proctors t)f the court, in behalf of Errick Wei- 
discharge, by bere: and Nichokis Casterius, two mariners belong- 
«ien,inconse- ing to the brig St. Oloff, a Swedish vessel under 
croSty of the ^^ command of Jonas Holmstedt* 
"^*^*'- The complaint states, that the libellanta had eh- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during th^ voyage, and suice her arri- 
val in this port, treated the libellants with uncom- 
. mon cruelty, insomuch that it was dangerous for 
them to remain any lon^r in 1^ employ : that ap« 
plication had been made in their beha}f to Mr. Hell- 
steadt, the Swedish consul, i^sident in Philadelphia, 
who refused to grant them any redress. Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jquvls Holmstedt and all persons 



\ 
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concerned, to appear and make their objections, if Weibei^etai. 
any they have, why a decree should not pass ac the sTobC 
cording to the prayer of the libellants. S^^v^i/ 

On Ae morning of the twentieth, the court met 
according to adjournment, when the marshal made 
cetum of the citation, certifying that the same had 
been duly ifcrved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi- 
dent iiat^ and informed him that he was going to 
serve the cita^cm upon captdn Hdmstedt, and 
shewed the cc^y of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitely refused to receive it, saying, in an angry Refunibjtiie 
manner, that he was on Swedish ground : that he J!^|5f tc^^^*]^ 
then left the citation on the binnacle, and came nsdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under-* 
standing the En^ish language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^^^J^J^Jp 
&em according to his own discretion, to any extent, * s«pwmc 
short^ of murder, or breaking of limbs; and that he his crew, ani 
neither is, nor can be, answerable to any foreign teWeforhS' 
jurisdiction whatever for.the exercise of this power ; ^^^ °^ ^^^ 

• , / r » power to the 

being accountable to the Swedish courts of judica- tribunals of 
turc alone, on the return of the ship ; that it was the oiay°^^ 
captain^s duty to refuse obedience to the citation 
issued frpm thb court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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Weibergetai. the court of Sweden, it is stipulated that the sub- 
thcSt.Gioff. jects of Sweden shall' enjoy the same privileges in 
t^'V^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,- 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application Errfck Wcibcrg one of the libellants,' then ap- 

iteTamffor P^i^d to thc judgc. Suggesting that he was apprfe- 
the protection hensivfe of ilUusaffc if he should remain in the 

of the court. • -ri 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, ^c. to 
abide the decree of this court iii the cause afore- 
said, which w^s ordered; an amended libel brought 
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fiMward, and filed, and a writ of attachment issued Weibei^etat. 
accordingly. the st. dioff. 

On the twenty. third, the court being met, the K^y^^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Libciiant 
him put in heavy irons and confined him in the ^^^^ ^^^^ 
hold of the vessel, Weiberg was then examined, ""Jf^' *^^r 
and testified to the cruel treatment he had received, tiie libei. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in court, and presented a letter signed by 
Jonas Holmstedt, in which he says, that " although 
he could not acknowledge die jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court." At the same time another protestor the 
letter was handed to the judge, si^ed Charles f^S-'^h; 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to "the king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden ^nd North America. Conduct of 

The judece considered the cruel imprisonment ti^e master a 

J *^ . , . '^ contempt of 

of the libellant, whilst suing for justice, and under the couit. 
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W^ibcrgetai. the protection of the law, as a manifest ccmtempt of 
^ srbiDff. the court. He ordered all proceedings respecting 
the libel to be kid aside, until this c<Hitempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 

The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty office. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, tc^ther 
with several gentlemen of the bar, and^Iso some 
Swedish gentlemen, and others who had heard of 
the matter. - 

After examining the testimony with respect 
to captain Holmstedt's ccHiduet, Mr. Lewis, Mr. 
Bankson, and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explaii^ed as to give the captain the 
exclusivt^ jurisdiction he claims. That the wprdft 
" the most favoured nation j*^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found »• 
jurisdiption exclusive of, or inconsistent with, the 
laws of die United States in our own ports. Tliat 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. ^ 

That as the captain's conduct, in the instance 
before the couct, could not be supported by his ex- 
position of the treaty^^ neither could he be-justified 
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in refusing obedience to the process of the court Weibcrgetaa. 
And that this, together with the cruel treatment of the s^bioff. 
the libellant, whilst under the protection of the ^^W^ 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs 'of our c€>untry. 

The judge having attended to these arguments, 
observed, that the admitting a jurisdiction exclu- 
s;ive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention niade with France. That let Conduct of 
the question of jurisdiction be what it may, there the sToioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and woul4 have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 k 
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Benjamin Weeks, 

Cejtain goods and rigging saved of the f salvage. 
snow Catharina Maria. 



and 

Jurgen Jurgenson 

versus J. Mariners' wages. 

The snow Catliarina Maria* 



} 



'-?.. 



im. TWO libels have been filed in the case of the 

^^'f^y^^ snow Catharina Maria. The one claiming a reason- 
wage on goods able salvage for goods preserved from a wreck at 
?rom^ wreck ^^^» ^^'^ ^^^ Other suing for mariners' wages ; the 
at sea. Ma- voyage having been finish^ by the sinking of the 
vessel ship- vcsscl. The circumstances of the case appear to 

wrecked u follows.— 

daim wages ^^ **^ iv#**vrinro. 

to the time of Tlic snow Catharina M^ia, Peter MoUer, cap- 

their amval • , , . n r^ ^ • 

at PhUadci- tam, bcmg on ,hcr return voyage from St. Croix, to 
wages claim- Copenhagen, was on the twenty-first of September 
^i)d^tt^ ^^^ ^^^ overtaken with heavy storms, in which she suf- 
irom the fered SO long and so much, that on the eighth of Oc- 
thamarlnera tobcr, shc bccamc a mere wreck, and no hope of 
assisted in safety was left. In this extremity captain Benja- 
min Weeks, belon^ng to and bound for Philadd- 
phia, came up with the distressed ship, and receiv- 
ed the Catharina's crew on board his vessel. 

The wind, however, soon after moderated, so 
that captain Weeks was enabled by the assistance 
of his own crew to take from the wreck 6 pipes, 



saving. 
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and an ullage of Madeira .wme, 6 cases of the like Wednetai. 
wine, 12 bales of cotton, and sundry articles of rig- nie cat^aiiaa 
ging^ after idiiich the Catharina Maria sunk and was ^ ^^* 
lost. , 

The first oliject b, to ascertain what reasonable 
salvage should be allowed to c^itain Weeks on tlie 
goods and matmals thus saved and brought into 
port; and secondly, what wages the mariners of the 
lost vessel are entitled to, on this unfortunate con- 
clusion of their voyage. 

As to the first, salvage b ah allowance made by 
the consent of all rnticms and aSl laws, for saving a 
ship or goods from the danger of the seas, fi-om fire, 
pirates or enemies.* The quantum, however, of 
tbjs allowance cannot, from its Qwn, nature, be fixed 
by aay m^time rule- or statute; because the rea*^ 
sm of &e Imr miu$t be goveraed by the circuii9b- 
stfoptces of the ease, whi^ will be vftri€at$v aioeoiKl- 
lAg^^to the.hft^ird, troubk and es&pen^Q of the s^ 
i^ge» ^^ If only &e shj^ periahtea, and the goods 
are saved, in that case, the goods ought to pay apro^' 
portion of a fifth or teiilh peiuiy, accordifig to the 
emy or difficult wiiuiing or sieving of the said^ 
goods*"^ So that the hazard ost tfouUe ^uld bo 
die rufe of salvage 

bk r^;ukiting the discretion of tbe courts m sudx 
Cft9e% oppressive salvage, siieh as may accamukle 
distreas on the unfortunate, ^ould be avoided €»: 
the one part, and on the other a gmeioua aUowaMe: 

■V * 

» Lex. Rhod. 46. Let. Mercat. 146. Park on lAsurante» 
147. Westket, 488* and other authors on the subject. 
>Mol^9 book 3, ch. Vf sec. 4, Lex. Oler. ch. 4. 

3 t 
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Weeks etal. 

the Cathariila 
Maria. 



One-chiru of 
the goods 
saved allowed 
as salvage. 



Mariners 
entitled to 
wages when 
goods have 
been saved 
and brought 
into port. 



should be the reward of those who exert themselves 
in' the cause of humanity. 

By these principles I have considered the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
with any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Cathariria Maria, free of all legal costs or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l^w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their. wages, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole- voyage.* 

However doubtful the law may be, with respect 
to the mariners^ wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port,* 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and services in the 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
Saved. 



a 1 Ray. 739.' Keble, 831. Park, 592^ 
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I adjudge, that the libellants have and receive Weeks et«i, 
their wages according to the ship's articles to the the Cathanm 
twenty-eighth day of October last, at which time, ' ^*'^ 
the remains of the wrecked cargo and rigging were w^^ CJ!^"^ 
delivered into the custody of the marshal of this ^ to the time 

. u. of thedcliverr 

court.* of the goods 

laved into the 

 ' — _ custody of die 

manh«4. 
*^See cases of salvage, ante pages 31. 48. 278. 36K In the 

case of Taylor et al. v». the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 



,438 ADMIRALTY DECISIONS. 



M A.RIKERS' WAGES. 

.III. 



;nus, 1 
versus V 

, master. J 



Errick Weiberg and Nicholas Casterius 

versus 
The brig St. OloiT, Jonas Holmstedt 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court by Mr. Bankson one of 



^ra, wda ^^ proctors t)f the court, in behalf of Errick Wei- 
discharge, by berg and Nicholas Casterius, two mariners belong- 
»en,mconse. ing to the brig St. Oloff, a Swedish vessel under 
Sty of the ^^ command of Jonas Holmstedt. 
n»stcr. iT^e complaint states, that the libeHantsr had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage from thence to Phi« 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during th6 voyage, and since her arri- 
val in this port, treated the Ubellants with uncom- 
. mon cruelty, insonuich that^ it was dangerous for 
them to remdn any longer in lys employ : ^at ap- 
plication had been made in their beha}f to Mr. Hell- 
steadt, the Swedish consul, t^sident in Philadelphia, 
who refused to grant them any redress. Where- 
upon, they jMray that their wages may be paid, and 
themselves be discharged from any further con- 
tinuance on board the said brig. 

In consequence of this hbel, a citation was is- 
sued calling upon Jmas Holmstedt and all persons 



ri 
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concerned, to appear and make their objections, if Weibergetat. 
any they have, why a decree should not pass ac the sToiof; 
cording to the prayer of the libellants. K^y^J 

On the morning of the twentieth, the court met 
according to adjournment, when the marshal made 
ceUim of the citation, certifying that the same had 
been duly iferved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, die Swedish consul resi- 
dent Itere, and informed him that he was going to 
serve the cita^ticm upon captain Holmstedt, and 
shewed the copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
hitdy reftised to receive it, saying, in an angry lufusaibytiie 
manner, that he was on Swedish ground: that he |JJ|5fto'thcla* 
then left the citation on the binnacle, and came risdictkmof 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under- 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^e aJmwlT 
&em according to his own discretion, to any extent, * »«?««» 
short" of murder, or breaking of limbs; and that he his^re^tL* 
neither is, nor can be, answerable to any foreign tebteforhu' 
jurisdiction whatever for the exercise of this power; ^^^^ ®^ *^* 

J , J r ' power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the oiay°""*^ 
captain^s duty to refuse obedience to the citation 
issued from diis court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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Wcibcj^ctai. the court of Sweden, it is stipulated that the sub- 
tbeSt.oioff. jects of Sweden shall' enjoy the same privileges in 
C^^V^vJ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment' of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, ^nd customs,* 
without the interference of the coyrts of the United 
States. 

The judge said, that he thought that the cita- 
tion should have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Wcibcrg one of the libellants,' then ap- 
iVumsfor plied to the judge, suggesting that he was appre- 
the protection hcusivfe of ill-usaffc if hc should remain in the 

of the court. " 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that hc 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no process had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expreifely denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St- Oloff, her tackle, £s?r. to 
abide the decree of this court in the cause afore- 
said, which w^s ordered; an amended libel brought 
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forward, and filed, and a writ of attachment issued Weibcrg^etai. 
accordingly. . the st. dioff. 

On the twenty. third, the court being met, the V^'V^^ 
proctor for the libellants complained that, notwith- 
standing w'hat had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 
he came on board from attending on the court, had Libeiiant 
him put in heavy irons and confined him in the ^^^^ ^f^^ 
hold of the vessel. Weiberg: was then examined, master, after 

*^ . the filing of 

and testified to the cruel treatment he had received, the libei. 
and the irons and chains were brought in and laid 
before the judge, " 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courts and presented a letter signed by 
Jonas Holnistedt, in which he says, that " although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court. '* At the same time another Protest of the 
letter was handed to the judge, signed Charles ^Z^^:,""^, 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to <hc king of 
Sweden; that he had already remonstrated before 
the court for interfering in . the dispute between 
Captain Holmstedt and two of his seamen. And 
that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden ^^nd North America. Conduct of 

The iudffe considered the cruel imprisonment the master a 

J t> ^ 1 contempt of 

of the libellant^ whilst suing for justice, and under tue court. 



432 ADMIRALTY DECISIONS. 

 " ■■■■' " ■'■'■   !  ^ 1 I • ,  II, w  I I ■! 

mariners' wages. 



Weibergetai. the protection of the law, as a manifest c(xitempt of 
iijc sT.'oixiK the court. He ordered all proceedings respecting 
the libel to be kid aside, until this contempt should 
be examined into, and the rights of humanity vindi- 
cated, which he said were paramount to all treaties. 
The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty ofl&ce. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, tc^ther 
with several gentiemen of the bar, and^so sora^ 
Swedish gentlemen, and others who had heard of 
the matter. - 

After examining the testimony with re^ct 
to captain Holmstedt's ccHiduet, Mr. Lewis, Mr. 
Bankson, and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explaii^ed as to give the captain the 
exclusive jurisdiction he claims. That the wprdsr 
" the mastjavoured nation,^^ used in the treaty with 
Sweden, are the words used in all the treaties be- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a« 
jurisdiption exclusive of, or inconsistent with, the 
laws of the United States in our own ports. TJiat 
such a right was never pretended in constructicms 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. ^ 

That as the captain's conduct, in the instance 
before the couct, could not be supported by his ex- 
position of the treaty^ neither could he be^justified 
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in refusing obedience to the process of the court WeibcrgetaiL 
And that this, together with the cruel treatment of the s^bioff. 
the libellant, whilst under the protection of the K^^y^J 
court, was, and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs 'of our country. 

The judge having attended to these arguments,' 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there the st^loioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. Th^t ^ citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and woul4 have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt^ which ought not to pass 
unnoticed. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
^ve the apology that had been made its full weight, 

3 k 
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SALVAGE AND MARINERS' WAGES* 



Weeks etal. 
w.' 

the Cathariita 
Maria. 



One-chiru of 
the goods 
saved allowed 
as salvage. 



Mariners 
entitled to 
wages when 
goods have 
been saved 
and brought 
into port. 



^ould be the reward of those who exert themselves 
in» the cause of humanity. 

By these principles I have consid^d the cir- 
cumstances of the present case, and finding by the 
testimony, that the salvage has not been attended 
witfi any extraordinary hazard or difficulty, I ad- 
judge to captain Benjamin Weeks, one-third part of 
the goods and materials saved from the wreck of 
the Catharina Maria, free of all legal coste or 
charges whatever. 

As to the mariners' wages, it is a general rule of 
l^w, that if the ship perishes the mariner loses his 
wages: because, if they are allowed their wagqs, 
their best endeavours may be wanting to preserve 
the ship. But this seems to be rather a rule of 
policy than of natural justice; and is generally re- 
stricted to cases of a total loss, and before any port 
of delivery hath been attained. For if any of the 
goods have been saved and delivered in a place of 
safety, the mariners do not lose their wages for the 
whole voyage.* 

However doubtful the law may be, with respect 
to the mariners' wages in cases of a total loss, of 
ship and cargo, there can be none, when a conside- 
rable part of the goods have been brought into port/ 
and delivered up to a competent authority to take 
charge of them. So long as the duty of the mari- 
ners calls for their attentions and ser\ ices in flie 
preservation of the ship or cargo, or of any part 
thereof, so long does their lien for wages inure, in 
proportion at least to the value of the property so 
saved. 



a 1 Ray. 739i Keble, 831. Park, 592^ 
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I adjudge, that the libellants have and receive Weeks et«i, 
their wages according to die ship's articles to the the Catharina 
twenty-.eighth day of October last, at which time, ' ^ 
the remains of the wrecked cargo and rigging were «^ ^ 
delivered into the custody of die marshal of this «i to the time 

_. u. of thedeliveiy 

court,* of the goods 

laved into the 

custody of the 

manh«4. 
*^See cases of salvage, ante pages 31. 48, 278. 36 K In the 

case of Taylor et al. v». the Cato, the mariners of the Cato were 

allowed wages from the goods saved, ante page 54. 
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;nus, 1 
versus V 

, master. J 



Errick Weiberg and Nicholas Casterius 

versus 
The brig St. Oloffy Jonas Holmstedt 



1790. ON the nineteenth of November 1790, a 

libel was filed in this court by Mr. Bankson one of 



^™,*fnda ^^ proctors t)f the court, in behalf of Errick Wei- 
dischai^ge, by berg: and Nichoks Casterius, two mariners belong. 

Swedish sesi* 

»ien,mconse. iug to the brig St. Oloff, a Swedish vessel under 

2™i^ome the command of Jonas Holmstedt. 

"^*^^' The complaint states, that the libellanta had en- 

tered on board this vessel about the twenty-seventh 
day of December in the year 1789, at Cadiz, in the 
kingdom of Spam, on a voyage fix^m thence to Phi- 
ladelphia and back again to Cadiz ; for the wages 
of five Spanish milled dollars per month. That the 
captain had, during iht voyage, and since her arri- 
val in this port, treated the hbellants with uncom- 
. mon cruelty, insonuich that, it was dangerous for 
them to remain any longer in lys employ : ^at ap« 
plication had been made in their beha)f to Mr. Hell- 
steadt, the Swedish consul, tesident in Philadelphia, 
who refused to grant them any redress. Where- 
upon, they pray that their wages may be paid, and 
themselves be discharged from any furdier con- 
tinuance on board the said brig. 

In consequence of this libel, a citation was is- 
sued calling upon Jgdsls Holmstedt and all persons 






f 
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concemedy to appear and make their objections, if Wcibefgetti. 
any they have, why a decree should not pass ac- the sT'oioC 
cording to the prayer of the libellants. V^^y^ki/ 

On the morning of the twentieth, the court met 
according to adjournment, when the marshal made 
fetum of the citation, certifying that the same had 
been duly sterved. The marshal's deputy at the 
same time informed the court, that he had first 
waited on Mr. Hellsteadt, the Swedish consul resi«- 
denthi^ie, and informed him that he was going to 
serve the cita^cm upon captain Hdmstedt, and 
shewed die copy of the writ ; after which he went 
on board and presented it to the captain, who abso- 
lutely reftised to receive it, saying, in an angry Refuaaibytiie 
manner, that he was on Swedish ground : that he JJJI^to'th/^ 
then left the citation on the buihacle, and came nsdictioii of 

the court. 

away. 

Soon after this Mr. Hellsteadt the consul came 
into court, and after making some apology for the 
captain's behaviour, on account of his not under- 
standing the English language, said, that by the 
laws of Sweden, the captain is vested with supreme Laws of 
command over his crew, who has a right to punish ^^t!!mwir 
Aem according to his own discretion, to any extent, * supreme 
short of murder, or breaking of limbs; and that he hiTcreii^tLi 
neitfa^ is, nw can be, answerable to any foreign ^bte fo^hS 
mrisdktion whatever for the exercise of this power; *^"* ^^ ^^'^ 

J , / 1' » power to the 

bemg accountable to the Swedish courts of judica- tribunals of 
ture alone, on the return of the ship ; that it was the orSy?™*^ 
captain's duty to refuse obedience to the citation 
issued from this court, or to do any thing that 
should seem to acknowledge its jurisdiction in a 
question between him and any of his crew ; and 
that by the treaty between the United States and 
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Weibcrgctai. the court of Sweden, it is stipulated that the sub- 
theSt.oioff. jects of Sweden shall' enjoy the same privileges in 
i^"V^V^ the ports of the United States that have been or 
may be granted to the most favoured nation in 
amity with them. Inferring, that as by the con- 
vention with France, the French consuls in the 
ports of the United States have an exclusive juris- 
diction in the adjustment* of disputes between the 
captains and their mariners, so ought the regula- 
tions and discipline on board of Swedish vessels, to 
be governed by the Swedish laws, hnd customs^^ 
without the interference of the courts of the United 
States. 

The judge said, that he thought that the cita- 
tion sfiould have been - attended to with more res- 
pect. However, he would take the objection to the 
jurisdiction of the court under advisement, and 
examine the treaties referred to. 
Application . Errick Wcibcrg one of the libellants,' then ap- 
iteramffor pli^d to thc judgc. Suggesting that he was appre- 
the protection hcnsive of ilUusaffc if he should remain in the 

of the court. 7* , 

power of the captain. But the judge directed him 
to continue his duty on board; telling him, that he 
was under the protection of the court, and believed 
there was no danger of the captain's using him ill. 
As yet no prbcess had issued, except the cita- 
tion; but as the jurisdiction of the court had been 
thus expre^ly denied, the proctor for the libellants 
moved on the twenty-second to amend his libel, 
and prayed that process might be awarded and is- 
sued against the brig St. OlofF, her tackle, ^c. to 
abide the decree of this court in the cause afore- 
said, which w^s ordered; an amended libel bix>ught 
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forivard, and filed, and a writ of attachment issued Wcibcrgetai. 

accordingly.. theSt.dioff. 

On the twenty-third, the court being met, the V^VK^ 
proctor for the libellants complained that, notwith- 
standing what had been said on Saturday, the cap- 
tain had seized upon Errick Weiberg, as soon as 

he came on board from attending on the court, had LibcUant 

him put in heavy irons and confined him in the ^^*\^ ^ ^^^ 

hold of the vessel, Weiberg: was then examined, master, afier 

. , , , • , the filing of 

and testified to the cruel treatment he had received, the libci. 
and the irons and chains were brought in and laid 
before the judge. 

On the twenty. fourth the Rev. Mr. Collin, the 
Swedish missionary resident in Philadelphia, ap- 
peared in courtj and presented a letter signed by 
Jonas Holmstedt, in which he says, that ** although 
he could not acknowledge the jurisdiction of the 
court in the cause brought before it by his seamen, 
as this would be repugnant to the allegiance he 
owed to the king of Sweden, yet no affront was 
intended to the court.'' At the same time another Protest of tv.e 
letter was handed to the judge, signed Charles !Z^^::'L 
^ellsteadt, Swedish consul, in which he says, that proceedings 
he is responsible in a public line to ihe king of 
Sweden; that he had already remonstrated before 
the court for interfering in. the dispute between 
Captain Holmstedt and two of his seamen. And ^ 

that he by this letter, protested against any decision 
that should be made for or against the parties, as 
the complaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, be- 
tween Sweden and North America. Conduct of 

The iudffe considered the cruel imprisonment the master a 

J o ^ ^ ^ r contempt of 

of the libellant^ whilst suing for justice, and under the court. 



432 ADMIRALTY DECISIONS. 



.9 



MARINERS WAGES. 



Weibergetai. the protection of the law, as a manifest ccmtempt of 
the sT.'ohff. the court. He ordered all proceedings respecting 
the libel to be laid aside, until this contempt should 
be examined into, and the rights of humanity vindi* 
cated, which he said were paramount to all treaties. 

The court was thereupon adjourned for an hour 
to meet at the State House, the court having hitherto 
sat at the admiralty ofl&ce. The attorney of the 
United States for the district of Pennsylvania, was 
called upon for his opinion, who attended, together 
with several gentlemen of the bar, and^Iso som^ 
Swedish gentlemen, and others who had heard of 
the matter. - 

After examining the testimony with respect 
to captain Holmstedt's conduct, Mr. Lewis, Mr. 
BankscHi, and Mr. Sergeant, united in opinion, that 
the treaty with Sweden, as to the point in (Question, 
could not be so explained as to give the captain the 
exclusiv<^ jurisdiction he claims. That the wprdft 
" the most favoured natiotty^^ used in the treaty with 
Sweden, are the words used in aU the treaties be*- 
tween the United States and foreign nations in amity 
with them, and were never interpreted to found a« 
jurisdiction exclusive of, or inconsistent with, the 
laws of the United States in our own ports. That 
such a right was never pretended in constructions 
of the general treaty with France ; but that for vest- 
ing such a jurisdiction, a special convention was 
thought necessary, the terms of which have been 
specifically designated, and not left to inferences, or 
general construction. 

That as the captaki'is conduct, in the instance 
before the count, could not be supported by his ex- 
position of the treaty^ neither could he be-justified 
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in refusing obedience to the process of the court WeibersetaL 
And that this, together with the cruel treatment of the stTbioff. 
the libellant, whilst under the protection of the ^^^Y^J 
court, wasy and ought to be, deemed a contempt. 
Adding, however, that some allowance might rea- 
sonably be made, in alleviation, for the captain's 
being unacquainted with the language, and ignorant 
of the laws and customs *of our ceuntry. 

The judge having attended to these arguments,' 
observed, that the admitting a jurisdiction exclu- 
sive of the laws of the United States, was a matter 
of too serious in^port to be rested on implication 
alone. That the words referred to in the treaty 
with Sweden could not by any construction be sup- 
posed to embrace all the objects comprehended in 
the special convention made with France. That let Conduct of 
the question of jurisdiction be what it may, there Ihe st^^ioff 
could be no necessity for the contempt, which cap- » contempt of 
tain Holmst^dt had thrown upon the court, or of 
the violence with which the mariner had been treat- 
ed. That $1 citation was the most moderate and un- 
exceptionable process known, for bringing a matter 
before the court; after which, any plea to the juris- 
diction might have been discussed, and woul4 have 
been considered; but that his unprecedented con- 
duct violated not only the rules of law, but even of 
common decorum. That he could not consistently 
with his duty, but consider the absolute refusal of 
answering to the citation, and the subsequent treat- 
ment of the libellant, whilst under the protection of 
the court, as a contempt, which ought not to pass 
unnodced. That as to the amount of any fine that 
might be laid on this occasion, he was willing to 
give the apology that had been made its full weight, 

3 k 
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Wtiber^etfi. but that he was firm in asserting the rights and au- 
the st^bioff. thority of this court in the matter now before it. 
0^v->^ Judgment. That Jonas Hblmstedt has been 
foHhe^n* guilty ^f ^ contempt, in refusing to obey the pro- 
tempt, cess of the court, and in confining in irons a suitor 
whilst under the protection of the laws, and apply- 
ing for the justice of the countrj^ For which of- 
fence I award that he pay a fine of twenty dollars^ 
with the costs of prosecution, and stand committed 
until this sentence is complied with.". 

On the twenty.fifth, the tourt met on the busi- 
ness of the libel. Mr. Collin, the Swedish minis- 
ter, presented a letter to the judge, signed Jonas 
Holmstedt, in which he says, that he is willing to 
answer any questions respecting the prosecution of 
this libel that may be asked, but cannot enter into 
any defence of his cause, as this would be a viola- 
lation of the laws of Sweden, which he is, on his 
Swedish ma- allegiance bound to obey. And then quotes a pas- 



^itt^ b/The sage from the Swedish maritime law, directing that 
^n to suTin " ^ ^^Y disputcs On the sea or on shore should arise 
the courts of between the captain and his crew, the parties arc 

foreign na- . • * * 

tions. not permitted to sue for redress in a place subject 

to a foreign government,'* &c. &c. But diese let- 
ters were not noticed, inasmuch as they uniformly 
expressed a denial of the jurisdiction of the court. 

Mr. Soderstrom, the Swedish consul, resident 
in Boston, being here, addressed the court and said : 
— That he was very sorry he had not sooner heard 
of this disagreeable business, which he would have 
endeavoured to prevent by all the means in his 
power. , That he could not justify the conduct of 
captain Holmstedt with respect to contempt, but as 
judgment had already past, the error was irre- 
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trievable: as to the libel now depending, he jM^yed w«ibeiiKet»u 
the judge to indulge him with a litde time whilst ^ sTbioff. 
he endeavoured to accommodate matters between C^V^ 
ihe parties, by proposing that the libellants should 
be discharged from the brig St. OlofF, and put on 
board some other vessel bound for Sweden, and 
that the wages due to them should be paid over tQ 
him (Mr. Soderstrom), in trust for the niarinerSi 
until the dispute might be determined in Sweden 
by a court of th^t country. The judge approving 
of this proposal, the court adjourned till further 
notice. ^ 

On the twenty-seventh, Mr. Bankson received 
a letter from the Rev. Mr. Collin, informing that 
tfie proposed accommodation had proved unsuc- 
cessful, as consul Hellsteadt, ** after the unlimited 
j^otest he had before made, could not permit the 
seamen to be received on board of any other 
vessel.*' 

The cause then proceeded in course; the wit- 
jiesses were examined, and the testimony reduced 
to writing. * 

On the twenty-ninth, a further progress was 
made in the caiise, and some points of form ad- 
justed. 

And on the thirtieth, after proclamation made, 
the judge gave his final decree, in these words:-— 

I have duly considered the libel filed in this Decision 
cause, and have heard and carefully attended to the ^^ ^^' 
testimony of the vdtnesses produced respecting the 
^me; and I find, that the libellants entered on 
board the brig St. Oloff, Jonas Holmstedt, master, 
in December 1789, in the port of- Cadiz, in the 
kbgdom of Spain; that no articles or written cgn* 
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Wcibergctai. tfact whatever were presented to the libellants by 
the s^bioff. the captain, or any other person, to engage them 
in the service of this vessel, or for any designated 
voyage, except that they were told by the captain 
that they were going to Philadelphia and back 
again to Cadiz, where they should be paid oflF, at 
the rate of five dollars per month*, and there dis- 
charged. That after their arrival at Philadelphia, 
the captain, without any new agreement whatever, 
undertook another' voyage to St. Andero in Spsdn 
and back again to the port of Philadelphia, with 
the libellants on board, where the vessel now is. It 
also appears t^at captain Holmstedt had treated the 
iibellahts with uncommon severity and cruelty, es- 
pecially PFeibergj whom he had confined in jail six 
days in Philadelphia, before their sailing for St; 
Andero, and as soon as he was taken on board 
again, beat him and otherwise abused him, so that 
he lay three days disabled from doing any duty. 
That after their return to this port the last time, the 
libellants made application to a proctor of this court, 
to sue for the justice of the country in their behalf. 
That in prosecuting this business, they had been 
absent from the brig about three hours, and on their 
return to the vessel, the captain caused them both 
to be pinioned and confined ; threatening them with 
a drawn cutlass and denouncing vengeance agsdnst 
them. And that afterwards, whilst this cause was 
before the court and during an adjournment there- 
of, the captain caused Weiberg, one of the libel- 
lants, to be laden with irons and chains, and con- 
fined on board the brig. -; 

Under these circumstances, I am of opinion, 
First, that the deviation to the port of St. Andero 
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in Spain, was such an alteration of the voyage, as WeibergetaL 

might justify the mariner in demanding his wages, thesrbioff. 

And secondly, that captain Holmstedt's conduct V^^^Wi/ 

with regard to the libellants, hath been so cruel and P«v'«^ . 
o ^'^ from the on- 

unwarrantable by the maritime law, as would of ginai voyage 

itself have dissolved the contract — The rights of demandlfor* 
humanity being superior to the speciiSc laws and ^*^^ 
customs of any nation : 

Whereupon, I adjudge and decree, that Errick Seamen to 
Weiberg and Nicholas Casterius be dischai^d wages, and t* 
from any further services on board the brig St. ^^^^^'K^- 
Oloff ; and that they have and receive the sum of 
eighty-six dollars and twenty cents, in full of the 
wages respectively due to them. That is to say, 
to Errick Weiberg 'the sum of fifty-three dollars 
and eighty-six and two-thirds cents, and to Nicho- 
las Casterius the sum rf thirty-tyro dollars and 
thirty-three and a third cents. And I do further 
decree, that the brig St. Oloff, with her . tackle, 
apparel and furniture, or such parts thereof as may 
be necessary to satisfy this judgment, together with 
the charges and costs of suit, be sold by the mar- 
shal of this district, according to law and custom, 
for the purposes aforesaid.* 



* In the case of Willendson i/9#!ie Forsoket, vol. i, page 
197, the practice of the court as to foreign seamen, is fulljr 
explained. 
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BREACH OF THE ST. DOMINGO LAW, 



The United States 

versus 
The schooner .Penelopo and her car 



1 In the district couit 
I of the U. States, 
argb. J Penn. district. 



■/- 



1806. 



Information 
against a ves- 
sel and cargo 
belonging to 
St British sub- 
ject for a 
breach of the 
St Doming^o 
law. The 
owner had 
been but thir- 
teen days in 
the United 
States, and 
denied his 
being a rest" 
dent, and 
within the 
meaning of 
this act. 



THIS was an information filed by A. J. Dal- 
las, esq. against the schooner Penelope and her 
cargo for a supposed breach of the first section of 
the act of Congress, entitled " An act to suspend 
the commercial intercourse between the United 

' I I 

States and certain parts of the island of St. Domin* 
go.'N The facts of the case were these: Mn Richard 
Wood, a natiyp of Bermuda, and who had been es- 
tablished there for a great nuthber of years, m 
partnership with Mr. Joseph Wood his brother, both 
British subjects, and owners erf the sloop Penelope, 
had during the year 1805, placed his children at 
school in Philadelphia. Previous to this circum- 
stance, Mr. R. Wood, had not been in the United 
States for many years. With a view to take his 
children back to Bermuda, and not contemplating 
any particular commercial enterprize, he came to 
Philadelphia, on botrd the Penelope, on the eigh* 
teenth day of May, 1806. He found, after his ar- 
rival, the law prohibiting intercourse between the 
United States and certain parts of St. Domingo, in 
force ; and at the instance of some of his friends, 
and exclusively on his own account, the Penelope 
took on board a cargo calculated for the markets of 
the prohibited island. This cargo was purchased 
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bj himself, and by Mr. Edward Russel, his brother- United state 
in-law^ and paid for by Mr. Russel out of the funds the Pemiopc 
of Joseph and Richard Wood. During his stay in 
Philadelphia, Mr. R. Wood remained at the house 
of Mr. Russel; and thirteen days after his arrival in 
Philadelphia, he sailed with his children for Ber- 
muda, where he landed, and ordered the Penelope 
to Cape Francois. The Penelope entered Cape 
Francois under the American flag, in order, as it 
was- said, to prevent her being interrupted by the 
British cruizers ; but her British register was lodged 
at the custom-house there ; and having disposed of 
her cargo, she received another on board, and re- 
turned to Philadelphia on the twenty -seventh day of 
August, 1806. She was immediately seized, and 
the present information was filed. 

The cause was tried by a special jury, before 
the district court, on the 26th day of September. 
On the part of the claimants of the Penelope, it was 
ssdd, that the only persons who were objects of the 
law prohibiting intercourse with St. Domingo, were 
citizens^ of the United States, or residents in the 
same ; and that the short visit of Mr. R. Wood for 
the purpose before stated, and his short stay in Phi- 
ladelphia, did ribt bring hind widiin the meaning of 
the term ** resident^^ 

Mr. Dallas (district attorney) in support of the 
information, considered, first, the facts; and se- 
cond, the law. 

First, the/act^. The sloop Penelope sailed from 
Philadelj^a, touched at Bermuda, and went to 
Cape Francois, after th^ non-intercourse act was 
notified at the custom*hpuse ; and returned directly 
from the Cape to Philadelphia. If, therefore, she 
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United States was owned, or employed, in part, or in whole, by 
thePaneiope. ^ pcrson resident within tbo United States; the 
voyage was unlawful, and the vessel was forfeited. 
The evidence on the point of Ownership and resi- 
dence proves, that the sloop was in part the, pro- 
perty of R. Wood, a British subject, who pame in 
hqr from Bermuda., to Philadelphia, where he re- 
mained for several dayjs ; that while he wa^ here, 
he shipped a cargo, through the medium of Ame- 
rican merchants ; th^t he returned in her to Ber- 
muda (Capt. Dunspomb commanding her both 
when she sailed from and returned to Philadelphia), 
and then sent her. on, with the cargo, to the Cape ; 
that by the custom-house papers of the Cape she 
was described as *^ the American sloop Penelope 
of .Philadelphia, Capt. Hatchet;'* and'thkt, conse- 
quently, for the purposes of the voy^e, she had 
changed ber ownership, her captain, and her flag. 

Second, the krwy From these facts it ,was urged, 
that the ijase came clearly -within the pre-existing 
mischief of a trade, between the United States and the 
rebellious parts of the is^ajid of St. Domiogo, which 
the legislature mesmt to suppress; that it \yas Mfithin 
the scope of the p^ticular remedy provided, as well 
as4vithin the general spirit and p61icy of the law. 
That Wood, who owned and employed the sloop, 
ia the voy^age to.Hayti, was resident, in fact, within 
the United States, at the time of her departure from 
Philadelphia, cannot be denied; but, it is contended, 
that a resident Mfithin the meaning of the act of 
congress, applies not to occasional, and transien|; 
visitor^, but only to permanent, domiciliated inha- 
bitants of the United States. In .refutation of thb 
defence, however, it was endeavoured to fix upon 
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a contrary ground, the legislative sense, as well by United States 
a review of the mischief declared, the remedy pro- the Penelope. 
vided, and the object of the law, as by the conse- 
quences of the claimant's doctrine ; the provisions 
contained in acts of congress, in pari materia^ par- 
ticularly in the non-intercourse acts of 1798, 1799, 
and 1800,* and the legislative ' use of the word 
" resident," upon analogous subjects.** 

Mr. James S. Smith foi^ the daimants. — The 
present case is important not only on account of the 
value of the property seized, but because it is the 
first m which ah act materially affecting the mercan- 
tile interest has received a judicial examination. 
Yet it lies within a narrow compass, and turns upon 
a single point, viz. was the Penelope ** o\vned, hired 
or employed," &c. by any person resident within 
the United States. 

In discussing this point it is proper to enquire — 

1. What constitutes a residence, or who is meant 
by the term " resident." 

2. Was the Penelope " owned, &c. by any per- 
son resident within the United States." 

The word ** resident" is defined by Dr. John- 
son ** Dwelling or having abode in any place."— ^ 
Johnson's Diet. 

It will not be contended on the part of the 
United States, that Philadelphia was Mr. Wood's 
dwelling place ; yet, according to Johnson, dwelling 



a Vol. iv, p. 129, § 1, 2, 3, 5. Ibid. p. 244, § 1, 2, 3. Vol. 
t, p. 15, § I, 2. 

. «» Vol. ii, p. 132, $ % 3, 5. Ibid. p. 142, §. 11, 17. V^h 
ui, p. 163, § 1, 2.* Vol. iv.' 134: 
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United States placc and place trf residence are syTionymons* John- 
tbt Penelope, son's Dict, " dwcU" "dwelling" "dwelling jjlace.*' 

So too, "inhabitant" and "resident'^ are synohy-* 
mous. — ^Johnson's Diet. 

Who is ail inhabitant has been jjcufijCttaHy de- 
dMed. ^^ A person coming hither occasionany as a 
eaptain of a ship, in the course of trade, cannot be 
called an inhsibitant ; nor does a person going from 
his settled habitation here. On occasional business to 
Boston, Gt elsewhere, cease to be aa kihabittnt/'^ 

Bdng re^dent at a plade, means then, having ft 
family thiere, a home, transacting business there, 
and 3lls>ov€ all, its being ttte place to whk^, when 
absent from it, a man always proposes t6 return. 
Such is not only the strictly c(»Teet meaning, biit 
also the coimnon acceptation of the word. 

What more common than the qtieation, Where 
do you reside ? what more absurd if readeiit means 
merely being present. 

But " residence" is a term that has a defiiuie 
legal' meaning, ej^tabfisfaed; by numeraus cNcisbns* 
By an act of the l^slature t>f Pennsylvimia, free^ 
holders are ei^eitipted from arre^ txctpt in cetlain 
«ases^ one of which is whare they have not been re- 
sidents in the state for the space of two years ne^ 
before "die issuing of the writ« 

Ytt the ^ixf^t&c cburt determined that a man 
who was in Georgia v&leen mosnths previous to the 
issuing of the writ did not lose his privilege, because 
Ihs family was here, and he meant to return,^ 

So too, in the case 6f a foreign attachment which 
can only issue where the defendant does i>ot. reside 



a 1 Dal. Rep. 133. . »» I Dal. Rep. 24U Sia* 
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widian the state, the court re&sed to quash the at- f^ottd sutis 
tachment cnfy because it did not sufficiently appear ^ p^!^pf . 
that the defendant intended to return/ 

By the constitution of Pennsylvania^ art i, ( S. 
no p^*8<m residing withm any city, toe. which shall 
be entitled to a sqparate repreaentati(xi, shall be 
elected a member for any county. 

Suppose the case of a merchant whose counting 
house is in the city, and dwellmg house in the 
county; he spends a great proportion of his time in 
the city; and, therefore, if the district attorney^ 
cciistruction of the term resident is correct, is eligi- 
ble. Nay, acceding to that construction, it would 
only be necessary that he should remain in the city 
cp the day. c^ election. 

But admitting that the cdmmcni acceptation x^ 
the .woni and its legal technical meaning are diiFer- 
ent, we must presume that congress meant to adopt 
the latter. 

This is a highly paial statute; it subjects to for- 
feiture the property of innocent persons knowing 
nothing of the vessel having been at St* Domingo^ 
which may be on board at ^e time of her return to 
the United States. It is, therefore, according to a ^ 
well established rule, to he construed strictly*^ 

To tliscover the intention and construction of 
congress, statutes mpari materia bsLV€ been referred 
to* Not one, however^ has been cited that will sup- 
port the construction contended for on the part of 
ttfie United States. Whercjver the intention of 



• 1 Dal. Rep; 158. Similar case 2d New York Term. 
Kep. 31S. 
, ^ 1 Black. Com. S8. 
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United Stated congress' cfearly WHS to include person actually 
tiie Penelope, within the United States, and not technicMly ^re- 
siding there, they have used other wordii in ad(UtaoA 
to that of-resident* 

The act to suspend the commercial intercourse 
with France,' is in general terms like the present* 
<• No persons resident ^'^^ &c.; and it has been assert- 
ed, that like it, it applied to all persons within the 
United States. Congress, however, when it was 
about to expire, instead of merely passing an act to 
continue it, passed one in more general terms, 
thereby shewing their construction of the former 
act."* . 

In that act we find the phraseology materially 
altered, " persons resident within the United States 
ot tinder their protections'^ that is, persons actually 
within the United States, but who. do not reside 
there. 

The local or temporary allegiance which an alien 
owfcs to the government within whose territories iie 
is, and the consequent protection of his person and 
property by that government, are alluded to in the 
phrase used. No term could have been more pro- 
perly applied to aliens transiently within the United 
States. 

It is said, however, that citizens of the United 
States resident in foreign countries were meant — 
Not so : the next sentence provides for their case. 
The phraseology is again varied to apply to them : 
— *^ Citizens of the United States resident else- 
where." 



a Laws of the United States^ vol. iv. p. 129. 
^ Act of 27tH Feb. 1800, 5 vol. 15. 
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; ! .That the phrase was intettded to apply to per- pnitcd %tMB 
aona who did not technioaUy reside ivithin the the pineiope. 
Unilied States^ aj^pears also from the second seqtiou 
of the act, which allows a clearance to vessels own* 
edy Sec by persons ^'permanently resi4ing in' Eu*^ 
rQf>e;" that is not merely those persons within the 
Unked States whose place of residence is Europe, 
but daose who have not left it 

The title of that act deserves to be noticed. It 
13 as general as the titk of the act upon whidb this 
information is founded, which has been referred to 
to support the construction contended for on the 
part of the United States. Botli are entitled, acts 
^'to suspend the con^mercial intercourse," &c. yet 
in both we find excepted cases in which an inter- 
course is allowed, and a clearance may be granted* 
The title, therefore, does not in the least exj^n 
the intention. 

The act to prohibit the carrying on the slave 
trade,* makes a distinction between persons comng 
intOf or residing within the United States* 

The naturalization act^ requires, that persoas ap- 
plying to become citizens shall prove that they have 
resided five years within the United States^ aijd one 
year within the state in which they apply. 

If ** resident'' means, bemg personally present, 
those aliens who have been out of the state for (Hie 
day during the year, could not be admitted. 

Such, however, has not been the construction 
^veii to the act.— Mariners are daily naturalized. 
They are considered as residents because they have 

a Act of 22d March, 1794, 3d vol. 23. 
** Law&ofthe United States, vol. 6, p. 7^. 
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United States finniUcs within the United States, awd always pro- 

*e Penelope. pOSC tO fetum. 

But waving further comparison with other a^ctia, 
we assert that the intention of congress is apparent 
upon the face of the act itself. 

Had they meant to prohibit all persons ji^ithin 
the United States from trading to $t. Domii^;<^ 
they would. have pmitted the word resident^ alto- 
gether. Tlieir meaning then would have been clear^ 
and much more forcibly expressed 

It is a rule in the construction of statutes that 
they are to be so construed, that, if possible, eve^y 
word may stand and have a meaning.* This rule 
can be complied with in the present case only by 
adopting the constri^ctipn contended for by the 
claimants. 

It has been said, however, that the words " re- 
sident within the island of St. Domingo," are also 
used; thj^t the same construction must be given to 
*^ resident'' wherever it occurs; and that if our am* 
struction is adopted, a person resident within the 
United States may trade to St. Domingo with a per- 
son not domiciliated or legally resident there* 

The same consthiction must undoubtedly be 
given to the term " resident" in both cases, but ^he 
consequence asserted will not follow* 

[_ Residents within the United States, arc not only 
prohihited from having any commercial intercour^ 
with persons resident within the islaod of St. JOo-. 
mingOt but their vessels afe liable to fprfe^ture if 
they ^e carried, or destined to prioceed tp myp^i^ 

within that island* 

. - , • . , ,• i 

• 1 Black. Cooi. B9x 
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The construction contended for on the part of Unite* sta» 
the claimants renders the whde act intelligible and te Veack>pe. 
eoniastent, and therefore must be presumed to be 
comeet; 

[Mr. Smithy in reply to the observations of the 
di^ict attorney, commented upon the evidence to 
shew that only British fimds were employed-^that 
the daimants (£d not act in a clandestine manner^ 
&c.] 

Mr« Tilghman was about to proceed in the ar-* 
guikient on the part of the claimants of the Penelope 
and cargo« when the jiiry mentioned that they had 
akeadjr made up their minds on the case. The 
cdurt was requested to, give a decided direction to 
the jury on the law, in order to afford an opportu« 
nity to either party to remove the cause to another 
tribunal. 

Court. I do not think that this case, being one 
I have not had tnuch time to consider^ should be 
left to re^t on my Opinion. Although not one so 
well digested^ as more deliberation would, have 
enabled me to deliver, I shall giver a direction suf- 
ficiently decided to afford an opportunity of taking 
an exeeptibn to it. My habit is not to leave points 
9f law to the jury ; it being the province and duty 
of the court to take on itself the respcmsibility for 
them, where tiine is aUbrded to form a deliberate 
Opitiriofi; which can seldom be done in the hurry of 
a triftl in new and extraordinary cases. 

In ihis case it is not necessary for you to em* 
barrass yourselves (nor shall I set the example) 
with passing in review all the acts of congress al- 
leged to be in pari materia. It is considered to be 
a proper course to pursm^ in argument by counsel. 
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United States but it is a dangcrous and unnecessary conduct for 
>hc p^iopc. courts, to decide on a number of acts said to be in 
pari materia^ when a question arbes only on a con- 
struction of one. These acts may (as some of 
them have been) be brought before me for con- 
struction directly^ and it would be unsafe to com- 
mit myself by an incidental opinion. Every law 
has something peculiar in its intention and object; 
the same words ihay on some subjects be of dif- 
ferent import from that in which they are used on 
others* I often find one at a time an over match. 

I join the counsel on both sides in recommend- 
ing to you to divest yourselves of all political con^ 
siderations and consequences. The only point is 
that of a forfeiture ; and the only enquiry is whe- 
ther the individual whose property is placed under 
your view, is of the description intended by the law 
to incur it. The facts are fairly and fiiUy in proof. 
The arguments and suspicions adduced to suggest 
ideas.of the investment of American capital, used for 
the outfit or lading of the vessel in question, are not 
conclusive, or grounded in proof : they are out of 
the case. A British subject, owning a British ves- 
sel, comes into a port of the United States with 
private views, to wit, to convey home his children, 
who had been placed here for education: having 
funds and commercial credit in our city, he was 
advised to use them in an enterprize inhibited to 
our own citizens, but, as he was taught to believe, 
not forbidden to aliens. On whatever ground he 
formed his opinion, he must take the risk attending 
it. Arguments of innocent, or mistaken intention, 
are to be used in applications for mitigatic»is of 
forfeitures; but arc here'irrelcvant. The power of 
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#klievkig'fr(m pendtAes, is in another department United states 
lie had'tiie tew he£b«« l^m, and must hazard the the Pe^ieiope. 
utMafeijueiices of ai^y act wfcdcfa produced an infrac- 
: ^kaitfodti 'What wete liis motives is not, wi& us, 
«K> iwleml, m whd^-'wtrt Im actiom. ' It seems 
iolearfy' prcrved that be 4id not> come here to estab^ 
iaiAi^md^rmcill btti for a particular and transient 
^fVTpast. There seems ao disagreement about the 
g<:3)^ral ^mesaamg of the words^ '^> inhabitant and re- 
mkniy^ bat it is said fiiat the act of congress, un- 
der O0n^eralic»i, means tny personal residence^ 
tvhife die business w^ iii operation Which incurs 
Ihc fonfeiinre. A tx)mmora!ncy for the shortest 
lime ki held to be a residence^ to brii^ the person 
widusi the act. The words are not '* residing or 
ieing^^^ tmt ^^pef^&n residenty^^ throughout. Odier 
iiets of congress wherein the word, or words, are 
issed, aiebrought to explain this'; and yet they may, 
on examination, be found to be as deficient in per- 
^iooi^ ia$ tldis ^ which, on sona^ future (>cca$ion, 
may be enlisted to explain them. Reasoning 
founded on the pari materia plan, is frequently a 
peiitm pfincipii^ a begging qu^tion, or expounding 
due of unknown ot doubtful expressifMii^ by another. 
TJie act produced to elucidate, is as litde clear aa 
tfacvOthen I recollect no dii^ct judicial decisions on 
^Kise.acts,aifectingthe point now before \is. It is true 
tfaabpersons '^ beiitg^^ within our juiisdiction, owes 
aUc^^ancetaa Jt respects crimesyfor the commissioti 
jthebrcof tfaey are ^pbn^^ble. But this is sm highly 
pe»al act, and must have«i)trict construction. ' Here 
is a:,^r^nat€ declaFedJn the case of a person, not 
fioaly fiolfiially'^^&ar/agp/V but one who must be de- 
scribed by; tihe wt>rjds f* <zny person or persons resi-* 

3 M 



450 DISTRICT COURT OF PENNSYLVANIA. 



i^mm^^ittmt  ^ 



BREACH OF THE ST. DOMINGO LAW. 

I I I ^1— i— *>— ^^a^— I I I — — ■— B^— — II I mtimmmtmt^m^mmmmm^ 

m I  ■■■»■■■■»■■  i , .■■■ I » ■■■■! |< ^ f — ^i.^— ^— M— — ^W^l— — — — — i— i— fcM 11 I — — ^«  .M^M 

United States flfew^ Within the United States y^^ to be included in 
theP^iope. its purview. Congress may have intended to com- 
K^^y>U prehend one " residing or being. ^^ If resident 
means nothing but mere momentary cominorance, 
where it is even coupled with " heing^ it might as 
well be left out. The question seems to be whe- 
ther they inserted ^* resident ^ without tlie legal 
meaning generally affixed to it If they have omit- 
ted to express their meaning, we cannot supply it. 
Our duty is to expound, €inA n^ to maXre acts of 
congress. In so penal a case what can we do bet- 
ter than to take the legal interpretation ? That I 
may not mistake, I will read, from. notes in other 
cases, what I have said on a similar point, over and 
over again. In the case of Hilton *and Brown in 
the circuit court, and cases in this court, the fol- 
lowing has always been my definition of the words 
" residenty^^ or ** inhabitant, ^^ which, in my view, 
mean the same thing. 
Definition of u An inhabitant, or resident, is a person coming 

into a place with an intention to establish his domi- 
cil, or permanent residence ; and in consequence, 
actually resides: under this intention he takes a 
house, or lodgings, as one fixed and stationary, and 
opens a store, or takes any step preparatory to bu- 
siness, or in execution of this settled intention. 
The time is not so essential as the intent executed, 
by making or beginning the actual establishment, 
though it is abandoned, in a short or longer period." 
A mere transitory coming for a special purpose, 
a mere transient visit, does not fall within the legal 
meaning of the word " residentJ*^ He must have 
the intent of staying, or abiding, for permanent pur- 
poses ; and begin it, though he does not continue 
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to prosecute it On the meaning, if doubts exist United states 
in common interpretation, we must be governed the plnei<>pe. 
by the legal definition. The attorney of the dis- 
trict does not consider it a clear case, because he 
has taken great pains^ and brought together a mass 
of interpretation J2>r the purpose of affording oppor- 
tunity for exception to my opinion, though I have 
had no time to consider it maturely : I say>that this 
claimant is not a " resident,^^ or within the meaning 
of the act of congress on which the prosecution is 
founded. It is a case of great importance in its 
consequences, and ought to be well considered. 
Though I have thus directed you, this being a case 
partaking of crime, a malum prohibitunij though 
not morally criminal, you have, perhaps, a latitude 
both as to law and fact ; and under all these cir- 
cumstances, and with this opinion of the law, I 
leave you to decide according to your unbiassed 
judgments. 

Verdict for the claimants. ^ 

Mr. Dallas for the United States, Mr. E. 
Tilghman, Mr. Smith, and the Reporter, for the 
owner of the Penelope and cargo. 

No appeal was prosecuted in thia case. 



458 DISTRICT COURT OF MARYLAND. 



-r- 



FOBFEITURK O^ A. SHIP FOR BEING FALSELY REGISTERED. 



v;. 



The United States of America"^ 

-uersua ( Ubel gf dunded oft tlie statute 

The ship Anthony Mangin, r £or enrpmog sh^ &: vessels. 
T. W. Norman, claimant. J 



*1802. 



Opinion of the honour abk Judge Wirwhester. 

THE proceeding being in rem^ all the world 
The ship An- become parties to the sentence^ as far as the right 
gin had been of property IS involved; and of course all per- 

reeristered as • . . ^ i • a^i_ J^ • 

an American sons ui any wisc mtercstcd lu the property ui ques- 
Ihrbeibnged ^^^"> ^^ admissible to claim and defend their inte' 

in part to a . fCStS. 

She'was'af- The libcl States the cause of action with all the 

fbI^*vaii«Se averments necessary to support the affirmative alle- 
considcration Mtion that a forfeiture has accrued.* 

to a person ig- '-' 

norantofthe 

fraud w^ich ' " 

had been 

committed, * The United States of America, 

w^'lt^SSl' Maryland district, fs. 

as -forfeited . f 

to the United To the honourable James WiNCHES'tER^ judge of the district 

States. court of the United States of America for Maryland district. 

IN the name and on the behalf of the United States of Ame- 
rica, Zebulon Hollingsworth attorney of the United States for 
Maryland district, cometh here into court in his proper person^ 
and giveth the court here to understand and be informed^, that 
heretofore, to ivit^ on the twenty -fifth day of November, in the 
year of our Lord one thousand eight hundred and one, at the 
port of Baltimore, in Maryland district, a certain Aquila Brown, 
a citizen of the United States of America, and of the city 
tf Baltimore, being a part owner of a certain ship, ctdied 
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FORFEITURE OF ik SHIP FOR BEING FALSELY RBOISTERSD* 

The onfy Glaimfitfit mterve^yng in this danse is T. 
W. Normtoi, wha alleges l^mself to be a bona fide the i^^oaf 
purehaser for a valuable consideration, ignorant of *^^- 
any cause of forfeiture existing at tihie time of the 
fruvehaat; and under suqh purchase^ i. e. bonajide 
andferavahiable consideration claiming the property 
as exoneriiited from tihe cause ci forfeiture alleged, 
even if the facts stated to suetiain the same be true, 
which he m no wise adnvls. 

€^ daefie proceedings several questions of kw 
have been raised and argued by the counsel; and 
as the gi^t poftiiit does not appear to have ever re- 
eeived ^ther in Ais country or in Great Britain any 



the Anthony Mangki, appewed befbre Robert Purviance, col« 
lector of the customs for the United States of America at the 
port of Baltimore, in Maryland district, he the said Robert 
Purviance being then and there the officer authorized by law 
to make registry of the said ship ; and the said Aquila Brown 
then aind there, to mtf on the day and year aforesaid, at the 
district aforesaid, n^de oath before the said Robert Pur- 
viance, on the Holy Evangelists of Almighty God, that he the 
said Aquila Brown was the sole owner of the said ship called 
the Anthony Mangin ; the said oath being then and there made 
by the said Aquila Brown, and so as aforesaid administered by 
the said Robert Purmice collect6r as aforesaid, in order to tite 
re^stry of the said ship; and witli the intent to obtain, and for 
the piu-pose of otoining, a register for the said ship, pursuant 
to the statute of the United States in such case made and pro- 
vided. And the said attorney in the name and on behalf of the 
said Ubited States, doth aver, and in fact say, that the said fact 
iu the said oath alleged, th^t the said Aquila Brown was the 
sole owner of the said ship, called the Anthony Mangin, within 
the knowledge of the said Aquila Bro^ so swearing as afore- 
said was not true, to wit, on the day and year aforesaid at the 
dis^t aforesaid ; but the said attorney in the name and on the 
behalf of the ssud United States, doth in fact aver and say, that 
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United States direct judicial determination, I have with great dili- 
the Anthony gcncc examined into the question, which from the 
^f!* i breaking of the cause, I saw must necessarily be in- 
volved in the determination. 

The opinion which I am now to give as the result 
of more than usual investigation, is delivered with 
the diffidence which will ever attend the determina- 
tion of an inferior court tipon a new, great and im- 
portant legal question, and which Will probably re- 
ceive, as it ought, the ultimate judgnient of the su- • 
preme court. 

It is necessary to keep in different views the 
questions of fact in issue, the questions of law arising 



the said fact so alleged in the said oath was Csilse and untrue ; 
and that vithin the knowlege of the said AquUa Brown, a cer- 
tain Harman Henry Hackeman, an alien and not a citizen of the 
United States of America, was part owner of the said ship call- 
ed the Anthony Mangin, at the time of making the said oath by 
the said Aquiia Brown as aforesaid, with the intent and for the 
purpose aforesaid, and in ordjer to the registry of the said ship 
to wiiy on the day and year aforesaid, at the district aforesaid ; for 
which causes the ^id Robert Purviance collector as aforesaid, 
hath caused the said ship, her tackle, apparel and furniture to b6 
seized as by law forfeited. Wherefore the said attorney prayetb 
the advice of the court here in the premises, and that due pro- 
cess of law may issue againsit the said ship, her tackle, apparel and 
furniture, and that due proclamation with monition may issue 
in this behalf to cite and admonish all persons to be and appear 
hi a day and places by you^ honor to be named, to shew cause 
if any they have, why the said ship called the Anthony Mangin, 
her tackle, apparel and furniture should not be condemned and 
sold, and the money arising from said sale to be distributed ac- 
cording to law. . And that she be so condemned and sold, and 
the said money so distributed prayeth 

Zeb. Hollingsworth, attorney of the United States 

for the Maryland district. 
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fix>m these facts, and the parties between whom United states 

they arise. the Anthony 

It is to be distinctly remembered, that A. Brown ^ ^"K"^- 
ivhose wilful perjury is alleged to sustain the forfei- 
ture sued for, is no party to the suit; neither are hi? 
assignees, in any shsipc parties to this suit' to be di- 
rectly affected by the judgment. Every considera- 
tion, therefore, which would be in support of a pro- 
secution against the actual offender, to recover the 
penalty of his wilful crime, or which might be al- 
leged against those who stand in his situation as 
privies in law quoad the forfeiture must be laid out 
of the case. 

The only parties to this suit are the United 
States and the informant as libellants, and T. W. 
Norman as claimant of the ship. And I think it 
peculiarly necessary to confine my opinion to the 
state of facts, and questions of law, applying to the 
parties in court, because it is not necessary for me 
to decide whether the assignees of A. Brown are 
clothed with any of the essential characters of a fair 
purchaser, or have, so far as relates to the property, 
any privilege or exemption which Brown himself 
would not have had, Mid the question de bona Jide 
emp torts ^ does arise directly upon captain Norman's 
claim. — To that I shall, therefore, immediately pro- 
ceed. 

No seizure was m^de or libel filed against the 
ship until after Brown's bankruptcy, and a sale by 
his assignees to the claimant, who is admitted to be 
an innocent purchaser for a valuable consideration. 
Nor until after he had obtained a new register in 
his own name upon that purchase. 

It is argued by the libellants' council that Brown 



45& DISTRICT COURT OF MARYLAND. 

.1  ! 1 .1   ...   . II I I . ■■! p — — .— »^»»i— .M^ jsT'^niT Er 

FORFEITURE OF A SHIP FOR BEING FALSELY REGISTSR.E9. 

Uftfted smtes was not competent to pass any property to his as* 
liie /^thoay signces, nor they to any purchaser under diem^ as 
^^^^ ^ the forfeiture relates back to vest the property from 
the ^me of the false oath; and that &e libeikuals' 
daim is therefore paramount to that of the claimant. 
TThe defendant's couiscil argue in siipp(Mt of his 
claim, thatt the relation back to the time of the of* 
fence is never admitted to overreach rights intenne- 
diately ac({uired by third persons. 

In commenting on the case from 1 D Sc £ 25^, 
when the argument was first c^ned, Mr. Martin 
pressed very strongly the dictum oi lord Kenyon, 
that if the relation back to the time of an offence, 
was admitted as to the property, it would in every 
case equally relate as to the profits intennediately 
acquired* If the reason assigned wis true, it cer- 
tainly furnished t>ne of the strongest cases for apply- 
ing the argument, ab inconvenientlt and as such I 
was forcibly struck with it when mentioned. 

The manner in which lord Kenyon is reported 
to have made this observation, plainly shews it to 
have been the declaration of a sudden impression; 
and which, though correct as applied to some spe- 
cial cases, k not so ia the latitude reported, either 
at common taw, the civil law, or in equity, support- 
ed by policy. *Ist. at common law, even as to the 
guilty party, no attainder whatsoever has relation as 
to the mesne profits cf lands, but only from the time 
of the attainder, 2d. By the civil law, and the rules 
of equity adopted from that code, a subsequent pos- 
sessor is not only m a worse situation than those 
from whom he derives his possession, but even in 

as B&C. 272. Co. Lit. 3901. l I8a. 
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cases where the original possessor might be bound United state» 
to restore profits, a bona fide possessor is exempt the i^thony 
from any obligation to restore such profits, as in the ^ ^Kj°' 
case of a bona fide purchaser, bonafidei efnptor^ non 
dubie percipiendofiructusj etiam ex re aliena^ interim 
SUDS faeiat^ non tantum eos qui ex diligentia^ et opera 
ejus proveniunt sed omneSj quia quod ad fimctum 
attinet loco domini est. 

3d. It would not be equitable or just, in the ab- 
stract, to permit a legal owner to lay by to avail him- 
self of the ignorance of an innocent holder ; and the 
same considerations of policy, which in England 
permits the oflFender and his family to enjoy the pro» 
fits of lands forfeited for treason, which is a strong 
and acknowledged case of relation to the offence,lest 
land should be uncultivated, and the public interest 
thereby suffer, applies conclusively to every case 
where it may be doubtful whether the relation is to 
the offence, or only to the time of the conviction.' . 

As this reason against relation does not appear 
to have the force it carried at first view, we must 
have recourse, first, tp the principles of decisions 
in ansdogous cases, in their application always hav- 
ing regard, as was justly argued by Mr. Harper (on 
the motion to produce Brown's examination before 
the commissioners) ^' that a relation back shall 
never be permitted to injure the rights of third per^ 
sonSy nor to protect or favor wrong: and secondly, 
to the statute under which the forfeiture is claimed 
in this case. 

The adjudged cases on this subject are six 
classes of offences, which incur a forfeiture of real 

^ ^ Inst. 48. Hard. 87. 4 Com. dig. forf. b. 4, 
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United States estate ;* and seventeen which produce a forfeiture of 
theAmhony personal property.* In this numerous classification 
Mangm. ^ the principle which governs each description of 
cases does not materially differ. 

I have, therefore, only selected the cases of, and 
attainder of crimes, as illustrative of these cases. 

Second. Waived goods. 

Third. Relation of executions at common Iaw>^ 
and since the statute of Charles, and 

Fourth. As involving the general doctrine of 
this case, and to explain the case cited by Mr. 
Harper,* from a case of villenage which governed 
that decision. 

first. Attainder or conviction of crimes and 
outlawry. Of this description there arc two classes^ 
which are adjudged to have relation to the time of 
the offence committed^ and over-reach all interme- 
diate alienations, treason and felo de se. The case 
of treason in which the forfeiture relates, as to land^ 
to the time of the offence committed, depend upon 
feudal principles; as the land could not be alienated 
by the tenant voluntarily, it would be preposterous 
to admit that to be done through the medium of a 
crime, which could not be done by a lawful act : 
and the power to sell introduced by subsequent 
statutes, is considered as applying only to lawful 
lalienations.* The reason assigned in some books, 
that it shall relate to the offence, because ^^the 
indictment contains the year and day when it was 
done," is by no means true or satisfactory, since that 
would apply equally to personal property, which the 

« 2 B. C. 267. b 2 B. C. 421. e 8 C. Bac. vol. ii,p. 318 
d 5 Mod. 193. Salk. 223. S. C. Roberts V9. Wethered. 2 Bac. 
318. e 5 Bac. 228. H. P. C. 261, 2. 
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same books admit is only affected from the time of Unittd smt$ 
the conviction:* and the time charged is traversable h Amtiony 
evQn in the case of land by the third persons claim* ^ ^^s^- 
ing an interest therein.** 

It is a proposition universally true, that the for* 
feiture upon an attainder for treason, relates but to 
the conviction, as to chattels: unless the case of the 
offender killed in resisting, or flight, form an ex- 
emption, which may weU be doubted.' Indeed, 
says Ld* Coke,^ it hath always been holden that any 
one indicted or appealed of treason or felony, may 
6ona Jldey sell any of his chattels, real or personal/ 

In the case of a feh de sCy it is stated, that the 
forfeiture has relaticHi to the time of the mortal 
wound given, so that all intermediate alienations 
are avoided/ -^ 

This is the only case I have ever discovered in 
which the doctrine of relation has been so far ex- 
tended. If the principle of that determination is 
sound, and it is/ applicable to other cases, it is a 
drag-net indeed. 

It may perhaps, most ctfrrectly be considered 
as a cause sui generisy and neither for the reasons 
which are assigned to maintain it, nor the doctrine 
it supports, applicable to other cas^s. 

Those who are curious on this subject will be 
amused with the argument of chief justice Dyer 
on the drowning of Sir J. Hales, and will probably 
be as much convinced by the reasoning of the chief 



» 3 Bac. 271. Plow. 488. 8 Co. 170. «> Hale's H. P. C. 
264, 70. 3 Inst. 230. c 3 Bac. 271. Perk. § 29. d 8 Rep. 
171. « S. P. Skinner, 357. Jones vs, Ashurt. 4 Com. Dig. 
forfeiture. B. 4. 2 Inst. 48. ^ 3 Bac. 272. 
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United States justicc,^ as by the logic of the grave-digger in Ham- 
the i^thony let, to prove that the drowning of Ophelia was se 
^^^' , defendo. 

Outlawry subjects the party to forfeitures which, 
as are well known, depend upon the nature of the 
suit upon which they are prosecuted. Without en- 
quiring when -an office is necessary or may be dis- 
pensed with by the crown, I shall mention one^ 
case, where even after an outlawry, (of which pur- 
chasers might always have notice as it is a matter 
of record) a fair purchaser was protected even 
against the crown : it is from Hardres, 101.* Attor- 
ney Genets vs. Freeman— A. was outlawed, and 
afterwards made a lease of his lands, and afterwards 
these lands were found amongst others by inquisi- 
tion, and this lease was pleaded in bar to bind the 
king, being before the inquisition : the court held that 
a lease or other estate, made by the party after out- 
lawry and before an inquisition taken, will prevent the 
king's title, if it be made bona fide upon good consi- 
deration : but if it be made in trust for the party only, 
it will not be a bar; but that no conveyance what- 
soever, made after the inquisition, will take away or 
discharge the king's title. These cases are strong 
to shew the general protection afforded by law to . 
fair purchasers, even where the forfeiture is in rem. 
and the offender is not actually divested of his pos- 
session ; the necessity of which is directly affirmed 
in the second description of cases to which I have 
alluded, to wit : 

Second. Waived goods. 

•Plow. 262. bSBac. 564. c Sal. 395. Carth. 442. 
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As to waived goods, these belong to the king, United sutci 
and are in him without any ofl&ce, for the property the /^thony 
is in nobody. They may belong in like manner to ^ ***"P|'- 
the lord of a manor by grants but not by prescript 
tion. 

The general principle of these cases is confor- 
mable to that quoted by Mr. Harper' to shew that 
an offence like that charged against Brown, divested 
the property out of hiniy and left it, as it were, in 
abeyance until suit, which vested the property by 
relation, from the act of forfeiture. A position of 
greater comprehension, or which, as a general rule, 
should embrace the libellant's case, could scarcely 
be imagined. Waived goods are in the king with-^ 
out office^ that is, even without seizure y the purpose 
of which is answered as to legal title to the king, 
by the office. The property is a^ it were in abeyance, 
yet this case, so <;ompletely applicable in its gene- 
ral principles contains " the strongest possible illus- 
tration of the doctrine that a title by^ forfeiture in 
the case of a personal chattel, begins from suit, 
seizure or conviction, and has no relation back,* 
for the owner may at any time retake the goods 
waived, if they are not seized by the king, or the 
lord of the manor ; for the lord's property begins 
from the seizure." 

This case is conclusive against Mr. HoUins- 
worth's argument, that the question is k question 
of property only, since it proves tl;iat property only 
beginsyrom the seizure^ which cannot be lawfully 

» 5 Bac. 5ir. 5 Co. 109. b 12 Mod. 92. c 5 Bac. Sir, 
cites, 21, 2, 4. £d. 4, 16. 16 Kitchen, 82. 
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Vnited States made, to affect an intermediately vested right of a 
AcAmhony third person. 
Mangin. Third. The ^relation of executions, at common 

^—^ — _ ft f ' 

laW) and since the statute, considering this case as 
one between the government and the claimant, 
from analogy to cases of the king's precedency in 
execution. 

By the statute of 33 H. 8, c. 39, it is enacted, 
that if any suit be commenced or taken, or any 
process awarded, for the recovery of any of the 
king's debts, then the same suit or process shall be 
preferred before any person or perscMis. 

' And as* the king's execution of goods, the 
same relates to the time of awarding thereof, which 
is the test of the writ, as it was in tl^e case of a 
common person at common law. 

Now to apply the doctrine to the case before 
the court, and even admitting to this libel the same 
extent of relation, as is admitted at common law 
upon the king's execution against personal chattels, 
and as to real and personal, by the above recited 
statutes — ^will it over-reach the sale to Capt. Nor. 
man ?*' It is generally agreed that an execution exe- 
cuted though posterior to the time . to which the 
king's extent relates^ bars the king's priority ; and in 
the case of Lechmen vs. Thorogood,* it was holden, 
that if the king's extent be sued out posterior to a 
judgment recovered by a subject, and a writ of exe- 
cution thereon delivered to the sheriff, though not 
executed, the king shall be postponed, for the pro- 

» 2 Bac. 73, 4, Sec. ^ 2 Bac. 735. 3 Mod. 236. Com. 
C. 12, Z. 
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perty of the goods is changed by the subject's exe* Un**«d sum 

CUtion. the Anthony 

Here then we advance one step further in re- 
stricting the doctrine of relation, as it applies to 
individual interests. It is presumed that the prin- 
ciple of relation upon executions since the statute, 
is too familiar to require any reference to adjudged 
cases. 

Fourth. The case of Roberts and Wetheral, as 
reported by Salkeld and copied by Bacon, is in 
these words. ** By the act of navigation,* certain 
goods are prohibited to be imported here, under 
pain of forfeiting them, one part to the king, ano- 
ther to him or them that will inform, seize, or sue 
for the same.^ It was adjudged that in this case, 
that the subject may bring detinue for such goods as 
the lord may have replevin, for the goods of his 
villein distrained, for the bringing of the action 
vests a property in the plaintiff. 

When this cause was first referred to by Mr. 
Harper, I considered, as I believe he and the other 
counsel did, that it came nearer to the case before 
the court than any which occurred in their re- 
searches. On a careful examination of that case, 
I now think it will be found not to bear on the point 
now to be decided. 

In the first place it may be observed, that the 
case as reported, does not afford any ground to pre- 
sume, that any other person than he who had unlaW' 
fully imported the goods, was interested in the 
suit ; but on the contrar}^, it is presumable that it 
was a suit against the original importer. 

^ 12 Ch. ii, cap. 18. ^ 2 Bac. Abr. 318. Salk. 223. 

I 
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United States In that casc, the question of relation could not 
the Anthony havc arisen, since it was utterly unimportant to the 
^^' ^ plaintiff and to the defendant, whether the plaintiff 
recovered by a title which related to his writ, or to 
the time of the importation : and further, it is to 
be remarked, that the question in that case seems 
to have been ojily upon the form of action. It was 
detinue which was founded upon property^ and all 
that that case decides is, that in a case of specific 
forfeiture, the bringing of the suit vests a property 
in the plaintiff sufficient to sustain the form of ac- 
tion ; for the case to which it is likened and on which 
the decision rests, is express to shew it does not 
relate to the interests of others; for, says the book, 
" in this case the subject may bring detinue for 
such goods, as the lord may have replevin for the 
goods of his villein,^* Which case, as I will shew, 
goes not only to the form of action, but to the full 
length of the case.* 

So in this case, this ship, w'as liable to forfeiture, 
and might have been specifically recovered from 
Brown by the government, or any prosecutor under 
its laws, before a bona fide alienation by him ; but 
if they have waited until such alienation by hiih, and 
a third person has honestly bought and paid for the 
property sued for, they may be answered in the 
language of Litdeton, " that it shall be adjudged 
their folly that they did not enter when the offender 
was in possession." For according to Coke, before 
such seizure^ they had neither jus in re^ nor jus ad 
reniy but only a right to suc^ which I understand to 



» See at full length, Littleton, S. 177, with Ld. Coke's com- 
ment thereon. 
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be the m^^anu^ of Idid Coke's pombilitt/ above United staus 
referred ta From aU d^se cases and principles, I tiu ibithonj 
infer that the relation of the forfeiture to the time . ^*"^'' 
of the pflSmce in cases of treason and fekmy, espe. 
^alty by aelf.muidis', is peculiar to those cases ; 
that in case of fc^feiture of chattels, the rela* 
irni is only to the time of the conviciion. 

That Ifce forfeiture to which a party is subjected 
by statute of a personal chattel^ must be^ construed 
with relation to th^ cMtinuance of hu cnvnerMp in 
tbat chattel at the time of conviction, and cannot be 
proae(Wted in rem^ to affect a bona fide purchaser 
for a valuable consideration ; and this construction 
I think not only warranted by the statute on which 
it is founded, and which speaks of a recovery of 
the valM of the ship, but also by sound legal 'prin- 
ciples. The valiie can only be recovered against 
the €ichud offender^ and never from a bona, fide 
holder : for against the offender, it is the value at 
the time <^ the o^nce, even against a mala fide 
holder it is only of the thing, , be the value of that 
thing grcf^r w less. If any holder, bona fide^ 
was liable because of hb possession, he would 
not be the less so after he had parted widi his 
possession, but he might be made answerable 
for the value of the thing in the same manner 
as if the possessicm had continued with him ; but 
even where he was not, strictly, a bona fide holder, 
the remedy in rem is lost if his possession is gone* 
And it is but just when two remedies a^e given, to 
punish an ofibxce, osie of which siiews a plain in« 
tmt of the k>gislatune that it shall follow the offen- 
der personally or in his personal interests, so to 
construe the other remedies, as not to permit them 

3 o 



466 DISTRICT COURT OV MARYLAND. 



FORFEITURE OF A SHIP FOR BEIKG ^^aLSELT REGISTERED. 



United States to be extended to involve others, who are wholly 
theAiithony uinocent, in the same degree of punishment as 
^s^n- ^ would attach to the responsible offender. 

The argument, that Brown by his false swear- 
ing subjected the ship to forfeiture defactOy and that 
no alienation by him could vest a better title in the 
vendee than the vender possessed % and that as he 
held the ship subject to forfeiture, so any holder 
under or tl^rough him must take it subject to that 
forfeiture, is certainly a strong one. 

The general jwinciple is undoubtedly true, that 
a derivative tide cannot be better than the original 
from which it is derived ; but it is only true as a 
general principle, and the exceptions to its Opera- 
tion are those on which \ rely, to warrant my con- 
struction of the statute in providing for a recovery 
of the value of the ship, as well as to shew that in 
some instances, he who hath no title at all may yet 
transfer a valid one to personal chattels. 

Robbery can give no title to goods, and upon 
conviction there is a judgment of restitution, ac- 
cording to the statute which fixes the remedy 
against any person in possession at the time of con- 
viction ; and this is by the express provision of 
positive law. 

Yet the own^ of goods stolen, who has prose-* 
euted the thief to conviction, cannot recover the 
value of his goods from a person who has pur- 
chased and sold them again, even with notice of the 
theft be/bre conviction.^ And if the owner of goods 
loses them by ajraud 2ind not 2i felony j and after- 
wards convicts the offender, he is not entitled to 

* 2 Term. Rep. 750. 
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restitution or to retain them against a third person, United states 
€. g. a pawn-broker, who has fairly acquired a new the Anthony 
fight of property in them/ ^ Mangm. 

If, therefore, he who has no title at all may 
nevertheless, in sope cases, give a legal right, a 
fortioriy he who hol4s by a title defeasible only with- 
in a limited time (for by the statute of limitations 
the prosecution, in cases like the present, must be 
within two years) may transfer a good title to a 
Jair purchaser finr a valuable consideration. The 
language of Blackstone is very emphatic: " The 
right of profurietors of personal chattels is preserved 
from being divested, only so far as is consistent 
with that other necessary policy, that purchasers 
bona Jidcy in a fair, open, and regular manner, 
should not be afterwards put to difficulties by rea- 
son of the previous knavery of the seller.^ 

The statute provides that in case of a wilfully false 
oath, in any of the matti^s required previous to tlie 
obtaining the registry, ^^ there shall be a forfeiture 
of the ship or vessel, together with her tackle, ap. 
parel and fumitui;e, in respect to which the same 
shall have been made, or the value thereof to be re- 
eovered,*' &c. 

It seems to me the plain and just construction 
of this statute that the wilful false swearing does not 
ex (Srecto produce a forfeiture of the ship. The for- 
feiture is alternative either of the ship,, or of the 
value of the ship; oi either at the election of the 
government, or person suing, but npt of both the 
ship and the value* If the government had reco- 
vered the value from Brown^ there would have 

a 5 Term. Rep. 175. \ 2 Bl. Com. 449, 450. 
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United States been ah end of proeeecKngs agait^t the sfaifi. And 
the Anthony if the ofFence charged against Brown^ only produces 
^^ i ^ specific forfeiture by a sabseqoent election^ tfec 
argument is cogent that the relation cdnsequent 
upon that election, shiould be restricted by Hie ge^ 
nerai rule, that it shall not overreach an a^teodent 
equity, and conclusive that Brown's tide was not 
forfeited de JactOy but forfeitable cNoly, and, diere- 
fore, within the principles of the cases of waived 
goods, and viUenage before relied on by me, ai]4 
expressly by Blackstone/ 

Further, the forfeiture is of the ^p ^ the vahie. 
I have construed thifi clause soinewhat differently 
from all the counsel: and though this circumsta&ee 
jprodtices doubts of its correctnesii, yet as it has 
weight with me, and minds of less ^oiBprel^ision 
may sometimes embrace miths'which esK::ape supe- 
rior understanding, I think it my duty.to mention 
it It is this — That the slup is not Ikble to forfei- 
ture in the hands of ai^ holder, oth^ tten the par- 
son false swearing m any eesnt but where such 
holdo- would be liable to a suit for the value. 

The words "that there shall be a forfeitttre of the 
diip," &c. or of the value thereof, "t6 be recovered 
widi costs of suit of the person by vi^hoid such oath 
or affinnation shall have been made," plamly dliew 
the inteiit of the legislature, &at the penalty and 
punishment should attach to the oflferider only. " To 
be recovered of the person," both grammatically and 
legally relate to the object to be recovered, $o twf , 
the ship or the value dieredf; and the person from 
whomy and whom onlt/j the one or the other is to 6e 

^ 3 Black. Com. 4S I . 
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ret^erstd. »nie guBt <rf ftdse dweaflriing forfeits oriy iwirt^awit 
Sttck iiMierests aft the offciidcr possessed; forbjrtfaM^ teAnthoiif 
eatpress provisioti cf the aucteetfdi section of tfiift ^^^^ 
statute, the rights of M iinioceiit Md unoiendiiig 
owner are exempt irain foifcitwe. And the words 
of the statiiite wfaidi conmct die recovery wllli the 
forieiture in this case, exdude the idea of any reco^ 
^-eiy from an innocent holder. E^preisio tmius est 
exdum uherim. If the ship is forf^ted by the sole 
act of the fiaise sweatring, then die is equally forfeit- 
al, notiiithstaiuiiRg there may have been fifty fek* 
transfers m pabiic miorket. Every par^ubr sale 
would be a particular conversion: and any one, or 
everyone, through whose hands she mayhave passed 
might be sued far the vdb^ afthepthe; but ^ sta<- 
tute says that valw; shall onl^ be recovered of the of- 
feiMfer iiimseE A party having fahiy obtained, and 
fau*ly lost or departed with his possessiem, would not 
in such case be liaUe for the thing or its value."" 

If not liable when his possessimi has honestly 
^msed neither can he be made so when it honestfy 
contmues since hb own act caiuiot vary his legal 
rei^xm^byifty. 

Does reason or policy require a different con- 
struction? The government prohibits an act under 
a penalty against the party offending. They say we 
i&t tMs forfeit the thing in res^peet to which you 
have sworn falsely, if it continues in existence and 
is yours ; but if lost cmt destroyed, or other persons 
mnooently acquire new righte in dmt thing, your 
guilt shall still be punished ; if annihilated — if sold 
— pay the value ; if you have fraudulently impaired 

» 3 Com. Dig. 359. 2 Term. Rep. 750. 
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Uaited States the thitig, sUU pay the value; the one or the other 
^ic Amhony ^Hall be recovered of t/ou of you the guilty party. — 
M»n^- ^ But this prohibition contains no threat of punish- 
ment against an innocent holder. 

No inconrenience arises from this construction^ 
A purchaser can only look to the face of the docu- 
mentSy to the records of title which the law requires 
for this species of property. The knowledge of the 
cause of forfeiture rests generally in the bosom of 
the offender ; and the law can never require of a 
purchaser to examine into the secrets of the heart* 

It is more the interest and policy of government 
to increase its wealth and strength by the employ- 
ment of ships in trade and commerce, than to aug- 
ment its revenue by forfeitures. It therefiore wisely 
protects the interests of feir ship-holders, while it 
carefully provides for the punishment oijraudulent 
eontravention of its kews* 

Protection is not by this construction afforded 
to guilt or fraud, it is only a shield for innocence, 
^he remedy remains, as it ought, against him who 
committed the offence. Government cannot be de- 
prived of its forfeiture by any fraudulent aliena- 
tion ; such a sale would be void :* the possession is 
legally, and to effectuate the statutory provision still 
in the vender.*' 

Indeed all the reasoning on this subject is con- 
tamed in two axioms of th6 civil law, to which this 
court may be allowed to refer. In rem actione tene- 
tiir qui dolo desiit possidere."^ Et aliquando quod fieri 



a Skiiiner 357, Jones vs, Ashurst. 

b 3 Coke, Twines case. 2 Bl. Com. 42 U 

^ Zouch. Elem. 197. 
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Twn debet factum valet — pritnum et bonum quod sit Untted States 
bona JUkf improbatur autem quod sit mala fide vel the Anthony 

If a contrary constnictioii prevails, gpyemment 
may have greater securi^ for a few specific penal- 
ties ; but it b at the expense of the interest of com- 
merce, and the security of all ship-holders. 

Libet dismissed. 



« ZotfchElem. 41. 



POSTSCRIPT: 

ADDltlOKAL NOTES AND CORRECTIONS. 



SUCH qf the foregmng dmcisions as were made by me^ arc 
selected from a great number of caeesy determined in the Courts 
rnnce I held the afifiointment of District Judge* Those only are 
inserted which were thought necessary to shew the firincifU^s es" 
iabliahed in a long course (^ miUtiJariousj qften fierfilexingy and 
frequently laborious duty. They were not originally intended for 
publication; but are now permitted to be firintedy with the sole 
view of furnishing information^ presumed to be useftU and neces* 
saryy whatever may be their success in this reeflect, I was firin" 
eifiaUy induced by a wish to caU the cUtention of the gentlemen of 
ihe Philadelphia bar, to the topics therein treated; with a desire 
So facilitate their business^ as well as to supersede the necessity of 
discussions upon points settled. Their talents and attainments 
(which I have long witnessed and highly esteemed) are too con" 
sfiicuous to need any information from me^ in other points or de* 
fartments of their professional duties; in which J should prefer 
irndting t/ieir assistance^ to proffering my aid. Perhaps there has 
been too Utile anxiety on tny part about the dress in which the 
Decisions and comments should appear, f have had few oppor- 
tunities of affording any assistance in the impression ; although I 
mm persuaded that every practicable attention has been paid to its 
correctness. Errors and omissions arcy nevertheless, perceived j^ 
us well grammatical and verbal, as in phraseology and punctuation. 
Some are important; though they are, generally, « maculae quas 
incuiia fudit." They must be submitted, for excuse and correC' 
tion, or reproof, accordingly as they find readers candidly indul" 
gent, or critically severe. A few are mentioned, as instances re-* 
fuiHng correction : and I have deemed it incuTubent on me^ to add' 
^99me explanatory and other n^ep. 

Richard PmTexs. 

5 p 
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Page 1 1, add note after the case of Jermings va, Carson's, 
executors. 

During the revolution, and until the establishment of the 
present national constitution, the several states were vested 
"with the sovereignty within their respective limits, exclu- 
sively of the federative government composed of their dele- 
gates in congress. The instrument cs^Ued the Articles of Con- 
federation^ was agreed upon under the pressure of war, inva- 
sion and difficulty. Although it was made for their common 
safety, it was a bond so feeble, that it had no coercive obligation. 
It was treated, when it came in collision with state prejudices, 
or partial interests, as if it had been obtained by duress. The ' 
powers exercised under it, were submitted to with a reluctance 
highly prejudicial and dangerous, when they assumed, even for 
the obvious benefit of the whole, any decisive authority, or 
energy. Courts of Admiralty were established in each state, 
by state authority. In many of the states the facts were triable 
by juries; as was the case in the suit against the stoop George 
in Acw Jersey, This novelty in admiralty proceedings was' 
found, on experiment, to be incongruous and unsuitable. From 
these state courts of admiralty, an appeal lay to a court consti- 
tuted for the purpose by congress. To the end (among other 
motives) that no decision should improperly affect the* rights 
of subjects of nations with whom a good understanding was 
essential to our interests, as well as conformable to our wishes. ' 
That court was originally composed of members of congress ; 
but it was finally filled by judges appointed by congress, but not 
of their body. Their decrees were too frequently disputed,' 
and their execution impeded by the states, or individuals, af-" 
fected by them; and some of them are not executed at this day. 
After the establishment of the present federal constitution, the- 
admiralty powers were vested by congress in the district courts^ 
wherein the jurisdiction originates. From these, appellate 
cognizance is given to the circuit courtsy from which an appeal, 
for final decision, lays to the sufireme court of the United States. 
Suits were instituted in several of the district courts, with a 
view to effectuate the decrees of the court of appeals, before 
mentioned to have been appointed, under the powers given by 
the articles of confederation. Some of these suits were car- 
ried up to the supreme court, where it was determined, that tlie 
district courts had power to effectuate those decrees. 
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The case of Jennings va, Carson lay^ for many years, dor- 
mant, after the old court of appeals had decided in favour of 
JenningSj by reversing the decree of the New Jersey state 
court of Admiralty, which was adverse to his claims. It has 
been determined in the supreme court of the United States, 
since the case herein contmned was printed off, against the 
complainant Jennings ; and this uncommonly protracted con- 
troversy is now ended. 

Page 1 2, case of the ship JVilHam. See a discusuon upon 
points mentioned in this case. Azuni, vol. ii^ p. 243 & seq. 
chap, iv, art. 3. ' 

Page 29, note, ^ Range of a cannon shot,'' read— fixes the 
distance ^ as the maritime territorial Mmits*" 

Page 37. See the case of the GratUudine. 3 Rob. Ad. Ca. 
190, for a full and able discussion on the powers of the master 
over the cargo, in certain cases. 

Page 72, add note, on the assertion that ^ mariner* are 
bound to recover the ahifiy* &,c. See Azuni^ vol. ii, p. 274, (N. Y. 
ed.) and note cited from £merigon^ Traite des Aaturancea^ page 
505 : a similar doctrine held in argument ; but the crew, i^es^ 
cuing the prize, were rewarded. 

Page 103, add note, in the case of Brevoor vs. the Fair 
Atnencati* 

On further consideration, I have not been satisfied with the 
quantum of salvage decreed. I should have been gratified, if 
a superior court had reviewed and rectified what I now conceive 
to have been an error; but no appeal was entered. Brevoor^ 
and his associates, should have had a reward at least as great 
as those usually receive, who, without personal conflict and 
danger in combat, save property wrecked or deserted, or in 
peril of so being. Perhaps comparative merit would justify a 
more ample remuneration. In the latter cases, the Ordinance 
of Louis XIV has had influence with me : and due attention has 
been paid to the value of the property risked in the saving ship.* 
I have, too, in all salvage cases, regarded the amount in value 
of the reward ; without scrupulously attending to any proportion 
it bore to the gross amount of the articles saved. I think there 
is weight in some of the reasoning of Azu7ii on this subject, 
Mar. L. 279, 280. Whelher the merit of the salvors of 

* See 3d 9«b. Ad. Ca.288. Ph.ed. 
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wrecked or abandoned vessels, or goods, should be diminishedy 
because the deserts of rescuers are personally greater, seems 
not to me clear. This is a subject on which no fixed rules oait 
be established ; and it will, therefore depend, in no small de- 
gree, on the mere opinions of those who decide. See ^zuntf 
note (269), pages 279, 280, and authorities cited on this point. 

Page 1 1 6, (note f) Parts of the first and second sentencesy 
should read thus— <^ for breaches of neutrality : and when, in 
Euroficy some attention was paid to the laws of nations and spe- 
cial conventions) by the courts of the belligerents. The pay- 
ment of salvage was decreed by the British courts,'* Sec. 

Page 127, add note. 

Freight here is to be understood ^^JuUand entire freight** 
Freight firo rata itineria is payable in certain cases. See JLuke 
Ts. Lydcy 2 Bur. 282, 4. Com. Dig. 230, 231, and cases cited. 

Page 152 (text) " But mariners in neutral sidfis are lawfully 
subject^** &c. ** The fieraon of a mariner belonging to a beUtgC" 
rent nation is subject to cafiture" &c. Add note, ' 

This position was taken to be generally agreed, because 
universally followed in practice by belligerent nations, from the 
earliest to the most modern periods of military and naval his- 
tory. Practical precedents contradictory to it would give 
pleasure to every friend to mankind. None have more uni- 
formly warranted this assertion, than the two great and power- 
ful rivals, whose emulation, ambition and endless conflicts have^ 
from remote times to this day, incessantly agitated every quar- 
ter of the globe. One of them has recently promulgated opi- 
nions to the contrary ; and adopted a practice for the accom- 
plishment of his new theory, so unpromising, that it violates all 
its principles. 

France at no time has intermitted the practice generally ; 
nor has it been confined to capturing and restraining the liberty 
of a subject of her enemy. The French directory, by a decree, 
March 2d, 1797, ordained, that an American seaman found on 
board of a British ship, though impressed into the service^ (for 
this point was not suffered to be inyestigated) should be treated 
as a pirate. Thus subjecting an innocent neutral to capital 
punishment by one enemy, when he was the victim to the vio- 
lence and aggression of the other. Restraints on, and violence 
tO) unarmed individuals of their enemies^ found on land or on 
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the sea, are wkbout number, and are not confined to revolu- 
tionary periods. By an ordinance of France recently practised 
upoB) though promulgated in 1744, a subject of an enemy is 
pot only considered (according to the principles and effect of 
that law) as liable to capture in aky shifty but if a vessel is com- 
manded by him, she b confiscable as prize, though the property 
do not belong to a belligerent. Jlmerican crews have lately 
been captured, and ships and cargoes bunit and destroyed, not 
for attempts to enter blockaded ports, or being engaged in illicit 
commerce, but on the high seas, when pursuing fair and blame- 
less enterprizes, lest, per chance, the progress and situation of 
a French squadfon should be discovered. See page 124, and 
(among numerous other authorities) 4 Rob. Ad. Ca. 1 1 6, 1 17« 
118, for the EngUsh opinion as to prisoners of war taken in 
private ships ; and in a case of one of their own subjects. Their 
practice has, for ages, authorized this opinion, as it respects 
their enemies : nor have neutrals been spared, when their ob-* 
jects required violence, or temporary restraints. It has been 
generally the fiolicy^ as it was deemed the interest of England 
to embarrass, as it has been that of France to encourage, neu- 
tral commerce; though some occasional exceptions may be 
found, in the conduct of both nations. 

The changes produced in this eventful period, are so far 
beyond expectancy or calculation, that, if, in former times, they 
could have been predicted, they would have been called the 
dreams of chivalry and romance. A revolution in principles 
long settled, would not be more unlooked for and improbable. 
While there is a contest for ascendency, between the acefitre 
formed from a conque'ror^s baton^ on the land, and the trident 
predominant on the ocean, it does not seem probable that com- 
mercial halcyon days on the sea, or the ndllennium of peace and 
security on the land, will soon arrive. The practice which 
gave rise to the assertion I incidentally made, is therefore likely 
to continue. Principled are seldom to be tested or proved, by 
the firofesnona of jealous and contending nations, whose actions 
are regulated more by policy and power (and sometimes by 
general or partial inferiority) than abstract, however commen- 
dable, opinions of humanity or justice. No solid and safe de- 
pendence can be placed on principles, either as they respect 
the freedom of persons^ or the rights and security of property, 
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as we have recently seen them avowed, when present conve- 
nience, precarious power, and instable policy, excite their pro- 
mulgation. Our nation, though now profiting by commerce 
growing out of the deadly feuds which distract and ruin that of 
other trading nations, should beware of seduction into any prin- 
ciples, which, however convenient anci lucrative they may now 
be, may hereafter, if the state of things changes with us from 
neutrality to war, be highly injurious, and rebound upon our- 
selves. 

jizuTii had not anticipated the present avowed opinions of 
the ruler of his favorite natioi>, on all the points assumed in a 
late imperial declaration. He has frequently indulged specu- 
lations and visions upon some of the subjects of it; yet his opi- 
nions are, in many important instances, directly opposed to it, 
though he is generally the eulogist and zealous advocate of 
France. He has treated more at large, and systematically, on 
the rights and obligations of neutrality .^ than most other writers. 
His work is among the most modem treatises, on the momen- 
tous topics, to which our interests and safety attract our atten- 
tion. Oh these accounts (though in some of nis opinions I do 
not concur) I have often referred to it : and not from any pre- 
ference of it to the productions of other respectable writers. 
The publication of it in . our language, is also enriched with 
learned and valuable notes, and citations of authorities, both by 
the author, and the American translator. Those of the latter 
are interesting, as they refer to circumstances and doctrines 
affecting our own country, and its laws and regulations, as 
well in its inteiior government, as those which apply to our 
exterior relations. 

Page. 133, (note). The latter sentence is incomplete. It 
should read — ^*« But if forcibly and unconditionally taken, his 
case stands on separate grounds, and his contract is interrupted ; 
though jurists are not all agreed on this point*' 

Page 146-7, & seq. Note relative to the Rhodian laws to 
be thus corrected. 

Not having considered it so important to establish (if I were 
capable of so doing) the authenticity of the Rhodian fragments, 
tks to shew that the firinci/iles of the Rhodian laws were inserted 
in the digest of Justinian^ all the facts relative to these frag- 
ments were not sufi&ciently attended to. Nor were the com- 
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pilations of Justinian then examined farther than occasional re- 
ferences required. 

* It is alleged in the note, (page 146), that the fragments 
were first printed in Germany. It appears they were first 
printed at Baale in Svfisaerland^ by Scardiwt^ in 1561 ; and after- 
wards, in 1596, at Frankfort, in Germany, by LeuncUrvius and 
Marquardus Freer, They were Germans, and the latter was 
the pupil of the celebrated Cujas or Cujaccius, as was also Pierre 
Pithou or Pithbeus, In this note it is suggested^ that the frag- 
ments were found in Germany, This does not appear clearly in 
any of the books I have had opportunities of consulting. The 
Pithotts, Pierre and Francis, were brothers, and sons of an emi- 
nent civiliaDr They were Frenchmen; and the former most 
celebrated. He was a Protestant, and had a miraculous escape 
from the infamaus massacre of St, Bartholomew* Both were 
consulted on great juridical and diplomatic questions, being 
eminently flamed for their talents and accurate knowledge of the 
Roman laws ; many valuable portions whereof (collected and 
preserved in their libraries) were by them " brought forth from 
the obscurity in which they had been buried for ages,*' Pierre was 
stiled.the Varro of France: his library was in Paris, and ac- 
counted the most valuable collection in his time. The Rhodian 
fragments were discovered in the library of Francis Pithou ; 
which was also greatly valued, when public libraries were rare. 
In these fragments, as published by Scardius, Azuni discovers 
Latin words written with Greek letters. Such should have been 
stiled Latinisms, 

However the fact of authenticity may be, it appears the 
most probable, that the text of the Rhodian laws was not insert- 
ed in the Pandects: though it is asserted by respectable jurists 
(cited by Schomberg, Illustrations 199.) that " the Romans, and 
after them the Greek emperors, " regulated all matters of trade 
and navigation by the Rhodian laws, which were, on that account, 
admitted into the Pandects'* To admit them verbatim seems to 
have been inconsistent with the plan of these collections, which 
was to condense and abridge, and not exactly to copy the Roman 
or other laws, the principles whereof were adopted. This be- 
came the custom of jurists, not only of the period in which 
the Digest was formed, but of succeeding ages. It has not yet 
ceased, though it is condemned by writers of eminence, as a 
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practice which has tended to supersede the use of the original 
laws ; and thereby occasion their loss and final destruction. The 
Basilica or Procheiron of the emperor Basil or Batnliwt^ is only 
an epitome of JuBtirmaCs code^ which has always been consider- 
ed of the highest authority ; and to form the most essential part 
of wh^t is called Corfiua Juris Romano'^Civilia^f^^A title applied 
in its strict sense, solely to the Institutes, Code and Novels of 
Justiruan. The use of the BasiUcaj encouraged by the Greek 
emperors, may have superseded that of the Roman code ; and 
occasioned its laying so long in obscurity. 

Page 171. Urdted States vs. M^Gill^ (note). " The only 
enquiry^** &c. This should be corrected thus— 

^^ The only enquiry under this section is-— Whether murder 
was committed on the high seas ? The stroke and death must be 
in the same place, to fix a jurisdiction. AlthoBgh one was on 
the high seas^ both were not, as they should have been to warrant 
the court in taking jurisdiction, or cognizance in thb case : and 
therefore the cause is coram non Judice" &c. 

Page 228, (text) lines 10 & 1 1. ^^Jnd not at a port of outfit 
and the owners reMent here" My meaning is obscurely ex- 
pressed: it should have been—^^^and not when this is the port 
of outfit, and the owners resident here." 

Page 256, (line 3, of note.) '^ Expenses for boarding on 
shore have been voluntarily agreed" should read-^^ have some- 
times been voluntarily," kc. 

Page 277. " Freight paid by captors^** The ancient laws 
forfeited the ship carrying contraband : but modem practice is 
to let the ship go free, unless the contraband articles also belong 
to the owner of the ship, or he is fraudulently concerned in the 
transaction. The freight is alwaiys forfeited on contraband. 
On enemy's goods it is paid to the neutral owner. 3 Rob. Ca* 
182, 183. Phila. ed. 

Page. 280. In the instancea^" Sec. This sentence should 
read thus^ — ^^ In the instances, he. no more profitable employ- 
ment than cases o! salvage afford^ could be found for the ships 
or their crews engaged in the risks and dangers, so much re- 
lied on for swelling rewards." 

Page 327. " The idea that part of the sovereignty y^ he. — 
should be thus corrected. '^ The idea that part of the sovereignty 
of this country b given to the judiciary for tltc purposes here 
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required^ is new to me» I condder the judiciary as the expo- 
sitors of the laws, and not partakers of the sovereignty ^r t/ie 
obfecta of tftU wit** 

There has been so much sakl and written about Utit judiciary 
department of our government) that the subject ought now to 
be Well understood. Th^ judiciary is a co-ordinate branchy and 
as much a part of the government as the legislative and exetU' 
true; to the end that whatever powers it has, within its consti- 
tutional orbit, may be exercised firmly and independently. 
Other branches have their parts of the qualified sovereignty, 
assigned to them by the people. What are, and what are not 
its duties are mentioned in the paragraph, whereof the above 
quotation,' as corrected, composes a part. But I should express 
myself more accurately at this time, were it necessary to treat 
•n a topic now grown familiar by frequent discussion. 

Pagb 639. *^ A neutral ship. i» not obliged to stofi to he 
searched** See the case of Saloucci vs. Johnson^ Park. 364, 5, 
for the opinions of the English common law judges, WiUeSj 
Aahurst and BuUer (lord Mansfield absent) all agreeing on this 
point. Also, that a neutral firing on a belligerent appearing ' 
imder false colours, is not a breach of neutrality. 

Page 386. By the result of the case of Shtgstrcm et at. vf. 
the Hazard^ it must be perceived, that the allegations in th* 
respondent's answer were not satisfactorily proved. One of 
the mariners (I think rather the carpenter) acknowledged the 
receipt of a sum of money, wfdle he.mnis a prisoner ^ for work in 
the way of his tradef, which was credited to the owners of the 
Hazdrd. A conduct so unneutral and base as that of entering 
•n board a privateer, would havse met widi the ^soouragemenl 
with which such misdemeanors of our seamen have always 
keen treated. Few instances of this kind have ever appeared 
in proof. I have constantly denied wages^ where the facts have, 
In any reasonable degree, been made out. 

In one or two cases it has appeared, that seamen of belli* 
gerents have been concealed in American sbips^ tt)d <^portu- 
nity afforded of escaf^ng from their jduty. I have deemed it 
Incumbent on me to iHscountenance such illegal aAd improper 
acts, though they have not often occurred. In one case, I 
would not decree vrbges to sucb^deserters; holding the contract, 
un^r such dccumstances illegal ; and not entitledto the aid of 

3 q 
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the court for its execution. If it were attended (as in the same 
case it was)\with the additional misconduct of unlawfully dis* 
charging the articled seamen, for the purpose of admitting the 
deserters at low wages, I have decreed wages for the vcn/age^ to 
the seamen thus unlawfully discharged. No such practices, 
eyidently reprehensible, ought to receive the support or couo* 
tenance of a neutral court ; whose duty it k, so far as it has 
power, to compel, by all the means it possesses, fair and im- 
partial conduct in the citizens of a neutral country. Those who 
preserve a candid and irreproachable neutrality, have the 
stronger claims on belligerents for justice. It is no argument 
against doing right, that others do wrong. But it is an old 
maxim, both of law and reason, that be who seeks justice), 
should do it^ 

It is often attempted to defeat the effect, and legal intent of 
the rule, that <^ mariners unlawfully discharged, or taken away 
by the rw mo/or, shall be paid full wages"^-by insisting, that 
mariners so discharged, or taken away, shall be bound to earn 
vfagesy and fieek ofifiortumtiea qfao doing. This has never been 
considered as any legal objection to that rule. In the fint in- 
stance^ thepayn^nt of full wages is not only enjoined, by the 
maritime laws, as due by the contract, but it operates as a mulct, 
to punish the act of unlawful discharge; and to deter others 
from the like breaches of contract. It also proves the rule, 
lli;^t ^ equality ia equity J* The ^mior forfnta by \myde9ertlon or 
ma^eazancej and the master or merchant pays for his violadons 
of the agreement. He who does the first wrong, is, on every 
principle, answerable- fi»r all consequences. In the latter case 
(seamen taken away) it is not often that those who are l^ force 
abstracted from their service, can obtedn opportunities of profi- 
tably employing themselves. It is enough that they account 
for their earnings, if tiiey obtain wages. If enquiries were 
permitted, to shew that they might have earned Vfages^ contro- 
versies would be both perplexing, and endless. 

However severe it may seem, to those who seek for ^rwi- 
cifiles^ only in indrvidtud gams or loaseay the maritime laws view 
these subjects not only as they relate to contracts of individuals, 
but as they affect the general interests of commerce, and the 
policy of nraritime states. *li neutral seamen, particularly, 
when carried off by belligerents, did not look to a recovery of 
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wages vhen liberated, it would be a great temptation to many 

of them to indemnify themselves by entering on board priva- 

teers» or other belligerent ships. This offence they should not 

be incited to commit, by a privation of what their contt*acts en^ 

title them to, when their ceadng to serve is not occasioned by 

their own, hut by the act of another, whose power they could 

not resist. Seamen thus compelled by necessity, and elicited 

by hopes of gain, would assist (as do all renegades) the more 

willin^y, in depredations on their own countrymen. Deprived 

of motives to return home, or deterred by fear of punishment, 

they would remain in foreign service; and thus commerce 

would also Suffer, by a diminution of the numbers required for 

its prosperity. The national defenccy too, might be enfeebled 

by their abseilce, if naval operations were required : and it is 

for this, quite as much as fbr commercial ladvantages, that the 

policy of maritime states encourages and protects seamen* 

The laws of such states, and the policy of their governments, 

by every means and inducement, invite nfiariners, whose erratic 

life weakens or extinguishes local attachments, to return to their 

country, and remain in its service; in peace, for its commerdial 

wealth and prosperity ; in war and danger, for its surest defence 

and protection, 

Page 451. " l^e attorney qf the district 'doea not consider 
it a clear case,** &c. 

To express both the fact, and' my intention at the time, this 
paragraph should be thus arranged— On deliberation, I am con- 
firmed in the opinion I then gave. . 

<< The attorney of the district does not consider it a clear 
case; because he has taken great pains, and brought together 
a mass of information. For the purpose of affording opportu* 
nity of exception to my opinion, though I have had no time to 
consider it maturely, I say that this claimant is not a rssident,* 
&c. 
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A 

?AO£. 

Admiralty. We are bound to follow the admiralty rules and 
laws of England^ as they were at the time of our becom- 
ing independent, where our national character, and change 
of political circumstances do not forbid. (Text and Not^). 7 

  1 Colonial customs part of our law - * ib, 

 Court, is maritime without specific designations 

of military^ cirvily instance^ ovfirize^ though it may, and does 
include all these departments. - - - - 9 

determines according to laws of nations peculiarly 



in iirize cases. In others agreeably to municipal regula- 
tions : and when these do not control, according to the laws 
and usages of nations. (And see Note.) - - ib. 

 Jurisdiction: construction of act of congress. - 10 
^' . bound to be careful and not to infract laws of na- 



tions, by which it is governed. - - - - - 22 
' Jurisdiction discussed: on what it is founded. - 92 

The right to proceed in rem, does not exclude 



remedy mficraonam. - - - - 95 

party may pursue several remedies, but he can 



have but one satisfaction. - , - - i^, 

Shifi'vnighta may sue in the Admiralty in Eng" 



land fbr building vessels for navigation on the sea. Htre^ 
for repairs of vessels while on their voyage. - 237 

— — — So of material men, - - - 228 

See a decbion by judge Winckester^ on several 



points of admirsdty jurisdiction; in which he asserts that 
the powers of the admiralty were originally military y and ju- 
dicial authority was superinduced. - - 233 
Amalfitan Code: and account of the city ofAmalfi, - 107 
Afifieala, Amount of sums decreed for which appeals may be 

brought. - - 121 

 Abuses practised in some instances by appeals. 1S3 

Afifirentice to master or owner of ship; salvage given to him 
for his separate usi&. . - . - 382 
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Blockade, A ship turned off from a blockaded port proceeds 
to another; the latter held to be a port of delivery as it re- 
spects wages. • - - - - 39 1 

Boardir^ on thore* Note on this^ subject. - 355,6 

Text. -, . - - 262, 3 

Bottomry and Hyfiothecation, Law conceming - 295, &c. 

Brovm, His opinion, that masters should sue in the adiniral- 
ty for wages, not /supported by precedents. » • - 331 

C 

tttpture. Captors should pay damages to owners where ships 
unlawfully captured, are deprived of their seamen by cap- 
tors. - - - - - - 116 

 When property vested by capture in captors. See 
case of the Fanny, - - - - - . 309 

Citationa for summary proceedings in cases of mariners' 

wages; inconveniencies attending them. (Note). - 185 

Cook claims slush as a perquisite. Claim as such not allowed. 

But given to him under a special agreement. - 272, 3 

 i ' and Steward may sue in the Admiralty for wages, as 

mariners. - - - - - 269 

Consolato del Mare - - - - - 106, 7 

Contracts^ entire, principles relating to them. - - 120 

Crimes do not generally affect civil contracts. But this rule 

has exceptions. (And see note). - - - 173 

D 

Damages, In prize causes, how regulated. - - 24 

— < p Proof of special aamages required in cases of 

disobedience or neglect by mariners. - - 177 

Derelict. Legal definition of it. - - , - 35, 6 

Digest of Justinian, Reward due for services to him who 
"hired them, if it was not his fault that they were not per- 
formed. See note, Walton vs, ship Neptupe, and an addi- 
tional note in the postcript. - - - - 145, 6 
Deviation, Defined as it respects insurance. - 40 
What effect it has, in cases of salvage, as to forfeitures of 
insurance, and to increase reward. - - 6^, 5 
(And see cases of Belle Creole^ CfUo i!f Cora.^ 
Deserted -vessels. Reasonable salvage allowed ; and old rules 
. respecting them exploded. Any mark by which they may 

be known, is sufllicient to prove property - 53, 54, 100, 
Droits national. Ships deserted become so, where no owners 
appear. - - - - - - 100 

 So of monies, arising from sales of deserted 
ships, unclaimed. - , - - - - 68 
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MngU%h law^ maritime and common. Some account of it. 
We are bound by it, as it existed at the time of the decla- 
ration of independence, in all cases suitable to our circum- 
stances. Decisions before this period, are authorities in 
our courts. Afterwards, they are received (as are the opi- 
nions of jurists of all nations) for information. Ill, 12, 13, 239 

JEmbezzlement, After capture, master is not responsible for 

embezzlement, though ship recovered by rescue< - 98 

' In a foreign port, where labourers were 

mixed with the crew, seamen answerable ; unless tliey can 
shew that the plundering was the act of the strangers. 249 
But the policy of the law on this subject does 



not apply so strictly, when strangers are introduced among 
the crew by the master. .---,- ib. 

Burthen of proof thrown on the mariners. 240, 1 



See note. - - - --. - -241 

Labourers hired occasionally are not on a foot- 



'm I 



ing with mariners shipped for the voyage, so as to produce 
responsibility in mariners of the crew. - • 340 

Wages of perpetrators forfeited, go to the re- 



lief of innocent members of the crew. - • ^ 243 

<■■■ ' '  All must cotitribute, in proportion to wages, ih^ 
No excuse that one was absent, at the time of 



the embezzlement. - - - - ib. 

Perpetrator forfeits all wages ; though excep- 



tions have been made in cases of petty plunder. - ib. 



Freight, Owners may refuse to take goods on which it is 
due. But if tbey receive them, the debt is personal and ab- 
solute, though the lien is lost. - , - - 94 
' lost wiien voyage destroyed. - • - - 59 

' always the parent of wages, which are. not recovera- . 

ble if it be lost. - - - - 121,144 

due /2ro rata in certain cases ; but entire freight not 



payable, unless goods are delivered at the port of destina- 
tion. - -- •- - - . 126, 7 
and passage money regulated by same principles, ib. 



(See note, and note in postcript.) - - - 207, 8 

— True and legal meaning of the term ^^/rerght" 206 
Mariners shipped ^^ by the freight" share in any 



freight obtained ; though not the specific freight contem- 
plated by the voyage. - >' - - " 205 
(Note.) - . r - - - - 206 
Owners of goods on, saved at sea^ not allowed sal- 



vage ; which is due only to the owners and equipage of the 
ship saving. Bond \s, Cora, - - ^ 371, et seq. 

See case of the CatOy case of the Messenger. - 67, 284 
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Forfeitures and Amends^ to which mariners are subjected, bjr 
ofFences and negligences, must be measured by a rale pre- 
dicated on the amount they are capable of retributing. 194 

Forfeiture of Vessels under acts of congress, 

■'  . ' A ship belonging to a non-resident aliea^ not in- 

' eluded in tiie St, Domingo act, though he was transiently 
in the United States, and at the port where the vessel was 
expedited for a voyage to the interdicted parts of the 
island. - - • - - - 439 

A ship, falsely registered, not forfeitable in the 



hands of a bona fide purchaser^ though the perpetrator of 
the fraud remains liable to the penalty. (Judge Win- 
chester) - • . . . . « 452 



Gtdndage and reguindage. Law of Wisbuy concerning 
them, -•••-- 253-4 

Wages for loading and unloading^ distinct from wages 

oi navigation, -- -- • - - -254 

H 

Hanse Towns — Laws ot— .See text and notes. - - 109 

Hobart^ Judge, his decision in a case of salvage. - - 46 

Hosfiital bills ; and other charges for sick mariners, see fiote, S56 
 .  > ' Seamen wounded or disabled on actual duty, must 
be cured at the expense of the ship. Falling sick or dis- 
abled in a common course, without misconduct on their 
part, they must pay for medical advice ; and ship must 
bear all other charges. - - - -« - 151-2 

See note. - . . . . 152 

Jffy/iothecation, The persons of the owners are not bound. 
The debt is contracted solely on the credit of the ship ; 
and the lien continues, though the possession remains in 
the owners or master of the ship, - - - 95 

See Bottomry, Rucher vs. C'onyngham ; and Judge Win- 
chester's decision on the subject. - - 295 & seq. . 
Mofikinson, Judge. His decisions, - - 297 & seq. 
Master discharged before commencement of voyages- 
Seamen received and forgiven after misbehaviour— unlad- 
ing of ship by hired hands, and no provisions furnished to 
mariners— wages dect*eed— prize-money decreed to sea- 
men unlawfully discharged— mariner of a foreign ship 
which had deviated from the voyage agreed on— wages 
decreed agreeably to the laws of the country to whjch she 
belonged— wages decreed to mariners ^o left the ship, 
in consequence of the cruelty and oppression of the master 
and mate — Salvage on goods saved out of a vessel in dan- 
ger of perishing at sea. Wages to seamen out of goods 
and materials saved-^Seamen of a foreign ship discharged) 



r 
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and pftjment of wages decreed ed account of ctoel treat** 
xncDt. ----.. 



JmpTentmmt. British laws respecting it| inapplicable to 

cases of our seamen. - - ' . : 130 

 I ' ' Sundry points relative to seamen of neutral 

ships unlawfuUy impressed^ and carried off by belligerents^ 
decided. Case of Watson vs. brigantine Rose, 132, 3, 4, 5, 6 
Jenkyiu^ Sir LeoGne, cited on the subject of maritime chambersy 29 
Jkfra firaddta. Doctrine discussed. Case of the Fanny yZ\7 & seq. 
Inhabitant^ or resident, legal definition of* . - 450 

Jurisdiction, Circuit court U. S. held to have no jurisdiction 
in a case of murder; if stroke at sea and death on land, 

168-9, 170-1 
 Judge Wtnchester*8 opinion, in several cases of 

admiral^ jurisdiction. NotCt - - * 233 

Also see cases, Jennings vs. Carson's ex'rs. Ship 



mmamy and 1, 12 

the brig Fanny - - . - - - 309 

— — — And see notes on the latter case, in postscript. 



JLavfs and principles, governing in maritime courts of the 
U. States - - . - - 104 

' We are bound to follow our own municipal 

code, and such laws as were practised under, at, and before 
the declaration of index>endence - . * . - 106 

Where we have no rules of our own, we must 



resort to those of other maritime countries - i6^ 

Rhodian laws followed by the Romans^ and 



furnish the leading characters of all subsequent sea laws, i6. 
 Consoiato del Mare » - 106-7 

AmalfiSan code - - - 107 
0/<?ro», laws of - , - 107-8 

France^ laws of Louis XIV, - - 109 

M . I ' Wisbuy and Hanse Tovms^ lawls of^ • ib. 

We are bound by the general laws of nations. 



which chiefly apply in prize questions; but often occur in, 
those of ivrecky salvage^ &c« - - - 1 10 

English maritime code was our law, at the 



time of the revolution : it is yet in force as it then wasj 
where pur circumstances permit - - 1 15 

Decisions previous to declaration of indepen- 



dence, are authorities. Those since, as are the opinions 
of jurists or all nations, are received as guides worthy of 
attention - - - - ' \ 112 

   Reciprocity of decisions among nations i^' 

3r 
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Za5a;«. and 'principles, may be contvolled by special agree* 

ments, in all cases not against justice, political ol^gation 
and morality - . -, • - 113, 114 

 ' Civil and Roman laws govern in admiralty 

pases, i^iiei'e we have no municipal regulations - 149 
Maritime^ part of common law - 229 



•* And, where consistent with our situation, yet 



in lorce - - - ... - 230 

Uen, If goods served are delivered, the Uen is lost; but the 
remedy in personam continues - - - 94 

Must have been previously Hxed on things^ before pay- 
ment can be made out of monies in court - - 226 
— Master has Uen on ship, for necessaries supplied during 
the voyage - - - - - - j^. 

Material men have Uens^ and if master discharges them 
out of his own funds, he stands in the same eqvifyy and 
represents them 22? 

not attaching directly, must not be created by indirect 



means -----..«- 232 

Master has no lien on the ship ibr wages - • 228 
Physician has noJien on ship - , - " . - - 232 
See Judge Winchester'* a deciidons on the subject of 



liens 233-S 

lighter men. Responsible for accidents arising from bad 

slinging of casks, when hoisting out oi lighter into ship 260 
Log book. Declared by act of congress proof of seaman's en- 
try on boards and of his abaenccy where forfeiture is in- 
curred by hot rendering himself at the hour appointed 140, 210 

-Entry in, no proof of desertion, to repel claim to wages, 
if mariners are received again afterwards . - 160 

not conclusive evidence. Only admitted in the cases 
declared in the act of congress - - - - 201 

M. 

Masters cf Ships, Their powers and rights over ship and 
cargo - - - - - - - - -,37 

See 3d Rob. Ad. Cases 190 . * 

 May act for owner's benefit, but cannot divest 

him of his property. Cases wherein he has, from neces- 
sity, a partial authority over property - - - i^. 
His promises, in time of distress, not binding 



on an owner .... - - - 35 

Not responsible for embezzlements after cap- . 



ture, though ship recovered. His quality and obligations, 
in this respect, are changed by capture and rescue - 98 
Not admissible as a nvitness^ in controversies 



with mariners about wages - - - , 141,201,245 
Bound to receive repenting mariner^f tender- 



ing their services and amends in due time - ^ 1^4 



• 'H 
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JMaatetif of Ship9 must not pursue si mariner who avoids him 
wh«n enraged - - - - - - - l<^2 

See note, United States v«. M^Gill. Same vs. Russell 168, 173^ 

 '   •  May give to mariners moderate correction^ and 

may confine thetn for crimes, or dangerous and mutinous 
conduct '-. - -- - - - 173 

Should set examples of discretion and good 



temper, .- - - - -- - - 174 

Forgiving one or more bffbnding mariners, 

has^no operation in the cases of others - - 194, 261 

 ' Their claims on monies in court, discussed 227 

  " 'Not entitled to wages out of such monies 228-9 

 I I' Remnants cautiouafy fiaid to them as agents 

to owners absent • - . - 230 

* Answetable to owners, for iliegal discharges or 
extravagant vfogesy in cases of mates or mariners - 245 

P eculiarly boutld to care and attention, and 

• cannot legally fix sole resftonsibiUty on matesy but must 
share in retributing losses - - - - 260 

Must sue at common lawyer damages^ where 

' the owner refuses, after contract, to suffer him to proceed 
on the voyage. (Judge Hopkinson.) - - 397 

Mariners, Their contract ends when captured. Not bound 
to rescue shift. If they regain the vessel, salvage decreed 76, 77 
 '■ of Jbfeign shifts referred to their own courts except 

< in some enumerated cases - - - 104 

 ^ Contract, to sue only in their own courts, lawful «*. 

,  . H Where American seamen are mixed with ^foreign 
crewy court takes cognizance, as to them - 106 

'■■ Hiring others in place of those carried offy no ex- 

cuse for non-payment of wages, Captors bound to retribute 
in damages for this extra expense - - 116 

— ^— sent on special missiony rules concerning thepfi " 117 
 ' I ' Those taken prisoners in the ahipy distinguished 
from those on special mission ... ib. 

I 'falling sicky wounded^ dping in voyage, killed in bat- 

tle-i^arried ofFby vis majory full wages decreed 118, 1 19, 125* 

—— ^ eAm wages after recovery ftom sickneasy or when 

released af^er being carried off, must account with owners. 

(see note — ^postscript.) 120 

> must pay proportion of salvage when ship recap- 

tured - - - * - - 121 

■'■■ of 2L neutral country distinguished from those of 

one a^ war, when ship captured (note). - - 123 

• ' ' Their claims for wages distinguished from those 
of servants - - - - - 125 

" .   In what cases they lose wages generally or par- 
tially ' - , • - > - - - i5. 

' carried offy must rejoin ship if in their power. 

Wages refused where this was not done - - 128 
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Mariners irantonlf r^fimng or neglecting to rt^-enter anouDts 
to desertion - - - • * 12^ 

-«-—«-— di vessels carried in for adjtuUcadonj poaidons esta- 
blished coDcenuDg them .... 139».13# 
carried off by pirates^ their wag^s and rtnaom i|iutt 



be paid>ifi^ra^e« -. • • * 133 

 But otherwise, if taken wtcondiHonallyj (note) ik, 

ofahifis arrestedj but rescued so that she proceeds 



and earns freight, entitled to wages • /^ . 134 

— ^' So of one imfireesed^ but escafiea and re-enters • 1 35 
— — « Also of (me imfireseed offering to re^enter^ but re* 



fused - - - - , .. * ib^ 

Principles and objects of maritime laws reaped^ 



ing them. (See 2 Rob. 216, and note in postscript) 1^61 

l^ sickm a foreign. pcMt, and neglect or refuse to 



re-enter after recovery - - - . • 138-9 

received on board after forfeiture for not renderittg 



0/ i:A^Aoia*, does not. remit the penalty - - • 146 
may :prave indulgence as to hotar of rendering on 



board, and control entry in log book^ which is only prima 
^o^. evidence - • • - .. - 141,219 

Representatives of deceased mariners entitleii to 



wages for the voyage, ^a^onadms. vs. the JSTeptune \ 42, 1 5d» 1 5f 
9»o^<n>&u/^ must not lose wages - • 14S 



.«p- acquitted from paying damages by bad ropesj if they 



remonstrate in time - . - • - * 26© 

sick or representatives of deeeased manners^ wages 



must be subject to all rules established in other cases. Sse 
for cure of sick and disabled mariners . • 151-2,256 

on appeals, where part only disputed, the sum 



agreed to be due decreed, and the residue ordered inio 
court, to abide decree of superior court - 1-55-6 

-^ dying on voyage. Decree of district court sS" 



firmed - - - - - 157-8-9 

i«— - absent vnthout leave 48 hours. Received en board 



unconditkxiallyo^rfeiture pardoned -^ - 160*1 

repenting and tendering amends, in due time, moat 



be received on board, though discharged for lawful cause 163»4 
at last port of delivery , when they may smefbr their 



wages - - - - • - 165 

 must avoid master when enraged - . i7.1 

fwcQmg^'3/g may be discharged - - '175 

if confined are excused from duty ; and onsubmis- 



sion, master must re-aceept theip services - • . ib. 

confined on shore, or in guardsbips, generally un- 



justifiable (note.) - - - - 176 

'■*■' * Threats or HI treatment to compel desertion. 



Wages for voyage decreed in such cases (note) - «*. 

persisting in mutinous and rebellious conduct ju^ 



tifies expulsion from the ship - • <• 186 
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i>farfiwr4 Bitt if Ibnaer roiulKcr tmrrtity yfwgpB wMammi to 

" time of expulsion - - - * 195 

 "• ' ■'■ Their dQtf to asaist ofiBictr» of «UpB in iamtirom^ 

ing and bringing to justice, mutinous qnd rebellious or 

knanrifib manoers *. • « - 192 

^Jbrtign^MfiM, See case of WUlendmn vs. Arw*- 



N 



*er - . - . ./ - - i9r 

p^^-*- ^emfrom the shifi on wftmal 9prviee^ are separablf 



answerable for losoes by their neglect ^ • - 300 

' I shipped by the/rdght, (See note 205.) • 206-7 

Whores they may be admitted trntaeeu* fiir each 



other, and where not • - - *- SIl 

shipped mtiiBut mgfmg artkiei^ See case of Jamc* 



^on y%» %\ai^ R$gulu9 • • • Sl9-l2«L4k 

 incmnfiettttt^ cannot recover loU wages - 250 

DamagfMfor Io9B of time and exfienset not aflowodt 



though in some pecoMar cases it would be right - 25S-6 
refusing to prpceed with cargo transhipped for its 



destination, when ship disabled^ wages rehxsed for part of 
voyage unfinished - • • • , 264 

carried offhy via mqfor^ decreed wages for the 



voyage* Decree of ^strict court affirmed on appeaL See 
note in Postscript ' - - . - « . 38S 

discharged from iniprisonmentfor desertion when 



ship disabled) and4QC^>able of proceeding on her voyage. S95 
:■  Their duty and responsib^ity, when ship in danger ib^ 
unlawfully discharged from a prnrateer during re- 



volutionary war« Share of prizes decreed (Judge Hopkin- 

son's decisions) - • -, - . - 403 

received again after refusal to proceed on voyage, ^ 



no forfeiture can be set up to repel claim to wages, on this 
account - - - - • - - - 407 

A French mariner claims wages because ship had 



changed her voyage— ^decreed agreeably to a French or- 
dinance - - ' - - - - 415 
left a ship in a foreign port in consequence of 



cruelty of master and mate. Wages decreed - , 420 
Foreign, ordered to be discharged from a foreign 



ship, and wages'decreed. Jurisdiction of court asserted 

and reason for mariner's discharge - - 428 

Mate, When and for what cause may be displaced - - . • 2.44 

May sue in the admiralty for bis wages - " 246 

'Causes for displacing enquirable into - - i5. 

Duties and responsibilities of mates, and respectability 

ofthestaticm - - ^ ' . " . ^*^ 

becoming master as hares necessarius^ must sue in admi- 
ralty for mate's wages, and at common law for compensa- 
tion as master. Accepted as witness in the case of a ma* 
riner. Answerable only for his own acts ; and not for con- 
tracts by tjie late master - - - 247 & note; 



r 
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Mate Master ^answerable for loss^ if be unlafwfullf displaces 
his mate - - ^ - - - - 24T 

displaced mthout lawful cau^, is not bound to do other 
duty - - - - . . jfr, 

•Wages disputed, because it was alleged he was not 
competent. True ground of enquiry is whether^aui/ and 
deotfitionj - - ... . . 353 

if ships as mate and is incontfietent, cannot claim full 
wages. But fraudulent professions express or implied^ 
must be proved • • - - - , . .- - 251 

Master acquainted with qualifications of mate^ and no 
deceptions practised, wages are due - - 252 

//{> duty when ship loading or unloading - 258-9 

not solf^Iy answerable for casualties * * i6. 

MidsM/imen enco{iT2if^d to enter merckant'iservice • 251 

Medicine chest. Physicians' bills. (See text and note.) Bills 
for medical advice^ must be paid by the mariner? but all 
other expenses by the ship, unless his illness or disability 
be occasioned by the mariner's default. - -^ 256-7 

J^Sssiony special. Mariners sent on special mission, have their 
cases separated from those in the ship. Must separately 
answer for loss by their neglect or misfeasance - 200 

Material men^ m<ui sue in the admiralty for supplies legally 

furnished to ship; see Judge Winchester's decisions 227 235 
Monies in court. See case of Gm-dner and others, vs. ship 
Mw Jersey - «... 223 

^ By a rule of the^ourt all monies brought in we depo^ 
sited in bank of U. S. and cannot be drawn out, unless the 
order of the court is exhibited with the check - 68 

N 

MutraHty. Neutral territory and jurisdiction. Cases of 
Fajmy and ship William ... - 12, 309 

 . ' ' Neutral vessels brought into a neutral port re- 
stored, when illegally captured - 28, 29, 330, 345 
Sec Territorial limits (note) 

O 

Oleron^ laws of, yet in force, and furnish principles for laws 
of all the European western nations , - - 142 

r I   law relating to seamen left sicky or those deceased 144 



Passengersy assisting in rescue of shift share reward - 9/ 

Passage money. Freight and passage money governed by the 

same principles - - -•. -126 

 money (entire) not due unless passengers transport* 
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^ to place of destination* Passengers refttsing to proceed 
vhere expenses tendered must pay firo rata - 126 

Passage money advanced must be reminded on' the foregoing . 
principles - - - - - i&. 

But see note 207, 208, on this point: and note in Post- 
script. 

Physician^ of- a ship, not entitled to sue in the admiralty^ and 
ca^nnot be paid out of monies in xourt - • ' 337-36 

Pilotage, In foreign porta or places master is .hound to pay 227 
 domestic J regulated by act of assembly of Pennsyl- 
vania - , - 

Port of delivery, , Port of destination, and port of delivery, 
the same in legal effect - - - 307 

 Cargo purchased at several ports^ &c. Ves- 

sel proceeds to one or more of them to receive it; the last 
port of loading is that to which wages should be paid in 
cases of c^ture or wreck - - - 39 1 

Prisoners, The person of a mariner of a belligerent nation 
is subject to capture by his enen^y. That of a neutral ma- 
riner is free ; thoi^h the ship in which he is found is 
liable to restraint, or condemnation. (And see note in Post* - 
script.) . - - - . 132 

Prizey neutral, captured during revolutionary war. Prize Ju^ 
risdiction of district court discussed. Case of Jennings^ vs. 
Carson, (And see note in Postscript.) • i . - , i- 
Liberty ef selling in neutralfports - - . - 2 1 

neutral may lawfully purchase a prize in a port of a bel- 
ligerent, where it is lawfully condemned. (See«cdise of 
Farmy^ 309.) - - - - ^ - - %%^ 

Case of the Fanny^^territoricd limjUs^^neutrcU jurisdic* 
/{on^i-doctrine of irfra prasidia — when property vested in . 
ca/^ror«— -and how far a neutral purchaser is affected by this 
doctrine ----- 309 8c scq. 

American vessel illegally captured by a. belligerent and 
brought into a neutral port, restored with damages - 330 

— - Ifcutral "property illegally condemned restored, . . * S4$ 

-^— - Shares of prize money decreeq to mariners unbittfuUy 
discharged^ (Judge Hopkinson.) - - - 405 

Q 

Quarrels and Affrays on board ships, how lar they ai&ct con- 
tracts for wages. . - - - - i68,Bcc; 
See note. - - - - - j^. 

. R 

Rescue^, Salvage allowed when ships captured are rescued. 

Cases of Harmony^ Fair American, - - , 70, 87 

Rhodians, Their laws the most ancient Adopted by the 
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K6iiia]i8$ and t|ie principles of ttiQ^i engiafted iota 9ther 

codes. - ' - - - - . \0i^ 109, X lO 

Note on their laws^ ^nd the wp^o^d/ragTnent:a,^t^jfinb[now ^ 
extant. '' - - - - * -^ " 146^7) Sec. 

And see postscript. . 

JReceifit in full only f^rima facie evidence ; and may be ex- 
amined into. Receipts, in fiill to ccrvcr contrwersiea about 
other matters than wages^ ought not to be reqiured^. - 1 7S 
I  ' Frauds dureas^ mistake^ may be examinedinto. 179 
' Explanation ofprincipiek established on this 
subjecty WMteman va, JVefitune, - - - 180 

JReaidentj or inhabitanty legal definition of the word» " .450 



Salvage. Case of the B^Ue Creole^ deserted at sea. - ^1 

Cases decided in the district court of New York of vesaeU 

deserted. - - . - -34, Scc. 

> '   What is a derelict in legal contemplation. - S5, 36 

» Goods thrown overboardy recoverable oa paying sal^ 

■vage. -, - - . - - • • - 36 

  ! Owner alone can totally abandon. - - - . 37 
• Quantum^ how determined. Nof fixed rules. - ^i 

 Not a mere quantum meruit^ but exemplary reward. 42 
Fixed in the case of a French vessel, according to a 



French ordinance. - - - • - - - 4^, 44 

Case, of the Cato^ similar, to that of the BiHlie Creok. 48 

Question between the salvors, and the crew of the de- 



serted ship. - - - - - ... id. 

Case' of the J^tdla^ \ Rob. 22, 35, examined. 5l> 52 

Those in the saving ship first in merit; bat those of 



the deserted vessel may be rewarded, if any peculiar exer- 
tions made. . . , . - 55, 55 
— — - Prmciples by which it must be regulatedw • 60 
-T—— Case of the J9/(»rea2£ examined. - - 61,62 
Allowance iojreighters and owners 0/ cargo not com- 



mon ; ui'the case of the Blaireauyr^t^A/^ took responsibi- 
lity from owner of ship. - - - - - 67, &c* 
Allowance to some of the crew of the perishing ship 



IM* 



made, for extra exertions - - - 68 

. Case of Harmony, rescue, (A.D.1798.) - 70 

 > Suipmary of arguments for and against claim 7 1, 2, S 
— — Opinion of the court and decree - — 74-5 

 Seamen not bound to rescue - - -76 

Passengers assisting, share reward * - - 77 

Quantum of salvage ; and how distributed 83, .4, 5 

  . Case of Fair American. Rescue, - 87 

I I Jurisdiction of court is both in personam' zdA in rem, 

^d is founded on the subject matter • * 93 
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SahHige Lien cm goodd saved lost by delivery to owner; but 

remedy \$k personam remains - - - 94 

— — Diflft^rence between cases oi hypothecation^ and those 

oijreight and salvage - . - - 94, 5 

. Comprondaebonajide^ excludes claim to salvage 95 

'   I' ' Underwriters are strangers, as it respects salvors 96 

■> I ' i May accrue in cases of rescue from pirates - 97 

^1  can be allowed only on goods actually delivered 98 

No effect on salvage^ whether property insured, or 



not. See note on quantum allowed in this case, in post- 
script - - - - - - 99, 100 

*—— *• On vessel deserted - • - - 278 

Rule for reward— a compensation adequate to the ser^ 



vice, without regard to proportion of property saved 279, 280 
 Share given to ship*s apprentice for his separate use 282 
^dp with cargo less capable of affording assistance to 
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perishing vessel,* than one in -ballast fAfew^^f-ifr^ - 285 
— Share of salvage given to slaves for their separate use 28f 
refused on a vessel bought in a ^lardsh port, being 



jimerican property illegally arrested - - - 35J5 

•Cora, case of, deserted at sea. Judge Washington's 



opinion in circuit cOurt, on appeal^ confirming sundry prui- 
ciples of the district court, in cases of salvage - 36 1 

Not allowed to freighters . Case of the Blcdreau de- 



termined on special circumstances - - t'^. 

on goods- saved out of a vessel perishing at sea, and 



wages t^ seamen decreed out of goods and materials «f 
the deserted ship. (Judge Hopkinson.) - • - 424 

iScotty Sir William. His opinion as Xo payment to master out 

of remnants and surplus - - - - 231 

Skcves. See salvage, - - - - '- 287 

Ships, foreign. When court will, and when it will not take 
cognizance of disputes between masters and mariners of 
foreign vessels - - - - 104, 105 

See case of WiUendson vs. Ffirsoket - 197, 8, 9 

unloading^ whether mariners bound to unload after voy- 
age ended, where no at/ifoa/a^e^mmr - - . 2S3 

Such an agreement is supplementary. It does not sub- 
ject to forfeiture of wages for the voyage, but sounds in 
damages - - - - • 254 

Custom in Philadelphia to hire others to unload - 255 
Seamen bpund, en pain of forfeiture, to unload and re- 
load, at a foreign port - - - - 254 . 
Ship, a generic term, including all vessels - 128 
fitted out by majority owners. Rules as to freight and 
mode of proceeding - - - - ^88 

of an aHen non-resident not forfeitiid by trading to St, 
Domingo, not being included in the act of Congress - 451 
Sh^solA to a bona fide purchaser, though falsely registered!, 
not forfeited in the hands'of the purchaser ; though perpc- 

3 9 
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act of Congress (Judge Winch€9itr) * - 452 

Short aUcvftmce. Qwm*i^ <z»d ^ck^ o( ]^t»fUmi(l^ required . ~ 
for an £a«r India voyage » . • , ^20 

^ Mivy ratim ^ rule of jlflribtttipwt -^ iA. 

Sub9tituUB allowed vJb^ speaified avticle& 
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cannot be prociu^ - t * «- ??^ mi 

V- — Master the ao^ judge qf expemMtmyWli^i/KS 

his ve^onsibiUty . ^ ^ 23S 

' ' 'm , Ju8ti/k^Ui esifcusf^fffit aliridginf gmtfif»m%fi at 

lo^vwce - - - - f^5. 

Objection to claim thi^ aeamei^ ^ih^d m> 



foreign fiort9 o¥er-ru]^d - - - -w 222 

iS;/kcr?V- Sui9Hiary accoqat of tb^ lawsr of^ (9«ile.) Siek «KM;ir> 
oer obliged to pay oo^ bu%d in hi&ste^dt Tbi9 is pecnliac 
to Sfiain^ where the hwsy relative to onmoers^ are aiogvui^ 
brly rigid ^nd severe ^ » ^ 149 

'T^'-^ Muaers oi ^um9h ^hi^h»ye U^m iafs i^^ . 229 

Stevadore* answerable for b^ ^tomge n • « 26a 

^/<mv(9:^ discharged in a foreign poit for m9|poiid«iifft* Ma9lj8l^ 
juslifii^le in not rectfiviog hw 9^9m, Case <^ 4Moif:A iis. 
Loukktna. No e^eu^e foe i^(j[V«^^a(i9nn«4M>. mufiUfisk 
can be made - - - - ^8,9 

 ' has no right; to remngnta qfstoreA left b^ fwfieng9r& *fi» 

 . discharged for lawful es^s% ^e master ifi iMi c<9»- 
peU9ble to receive him again -• - r - 2ZCV I 

And see note 
«y^ Domingo. Prosecution for breach of nm4atercmir^^t^ 
with that island, (T. iS?a;e«) vs» -Pew/o^e -. - 43t 

 I . , Miens non-reMdenty not indqded;!!! them^ 45 1 
^M/iwrighta have liens for repairs ofahifu ; and mitfr BM^ b^ 

broug^ht lA the admii'^y therefor^^l^rk* rtm^ oi" ii» fiet'' 
soTUtm - - - • S^2?^) 8 

And see decision^of Judge Winchester - - dai^, S 



Territorial Umits. Various opinions concevning theit» esfitne 
and establishment (note.) - - - JWfj 9 

-————• fixed by law of U. States ; and jttrisdic^Mt 
given to district courts of captures made by belligerenlis 
within those bounds - - - • rfr. 

See case of the Fanny ^ 309, and note in Postscri^. 

Tnyup^ Judge, his decision in a case oi salvage - - 34 



Fa&n. Eulogy on hia commentaries. •> .^ . . uj^ 

Vis major. Wa^^for the voyage decreec} tq^s^w^Wl^c^^ 
ried ofi'by vis rmnjor. Hart vs^ Littlejohn - . <^ Ll$ 

Howland t^«. Lavinia - - .. ^ •123 



^M mi^or* Wigett reftwed irhere teftin<eii migAi have re^en- 

t&redy but did not 138-9 

iDcljite* of such cMes confirmed by the circuit 



court (and see note in postscript) • - - 385 

Voyage, When it in entM^ so as to entitle mariners to sue 

fer their wage« . - •. - ... 155 
"'  " ' Tithe for discharge of cargo, extended aoconttng to 

circumstances .•....••. 166-7 
What vof ages are entire and uninterru/aed dy aec- 



tfofw (text and note) «... 30S 

East India voyage rated at two and a half Ewnfieah 



voyage in duration • - - - 321 

End of the voyage^ and discharge of the cargo j distinct 



subjects in our mariners* act - - . 354 

broken n/ij rules as to extra pay to mariners 362-5 



See note •• - - - . S66 

Is broken ufty when ship disabled by wreck from pro- 



ceeding; though she be at a distant period got off, and 
return, not sea-worthy, to port - - • 393 

Proof that the ship « vma totaliy disabled from pro* 



ceeding on her voyage** jiMtifies discharge of mariners^ con- 
fined on a charge of leaving the ship so disabled, without 
licence ... ^ - * 396 

W 

Wagesy mariners'* Allowed out of surplus to the crew of a 
ship deserted and goods saved ; or where brought into port 
by the joint exertions of the crews of both vessels - 57 

Master qf perishing vessel allowed wages^ when he as- 
sists in saving, ..... ;d« 

To seamen taken off, by vis majors Hart vs. Littlejohn 1 15 

Denied to those carried off, where they refuse to re^ 
en/fr, when in th^ir power ... 128-9 

Refused when a seamen is carried off by impressment^ 
or other violence not part of the transaction involving the 
rest of the crew ..... 132-3 

Granted to a seaman of a neutral ship, when carried 
off by captors on arrest, and sent in for adjudication, and 
acquitted - - - - - - 133 

Though deagnated in articles by the months are entire 
for the voyage -, - - - - 143 

Forfeited by desertion ; all wages due are lost - 144 

See note - - - . . 162 

Decreed so far as freight earned ; though the contract 
stipulated payment only at the port of outfit 144, 209, 215 
— Decreed where seamen compeUed to leave the ship^ by 
cruelty and oppression - -, - - 193 

Valuable notes of decisions by Judge Pi^nchester^ 01^ 
subjects of seaxBen*s wages • - - 186 & seq- 
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FFb^f* mthheid to indemnify against poSiuble loss, not justifi- 
able - - - - - - - - 219 

for lmd«m and urUo^ngf ^mi^ ftwi vit^^ofnffvi* 
gation - - . - - - - - 254f 

i>«tf at the end of the voyage, but not /tayodfe till cargo 
discharged •^ - - • ,. - - 255" 

Extra^ on voyage broken ufiy discretionary in the court 
to allow them or not - .. . .* . 262 

Claim 9uafiendfidy where vessel carried in for adjudica- 
tion, and appeal entered from the first sentence - 130' 

If rcMtoredj wages for the voyage must be paid - ib. 

Shift condemned^ wages nevertheless due to last port of 
delivery - - - - - - i5. 

Claimed because the merchant had inmred freight loat^ 
refused - - - . - - . 276 

cannot be insured - - , - - - - . «^, 

— payable, on Iosb of ship by the owner's^aw// and miacotk* 
dt*ct - • - . . ., • 'it. 

But not so, if mariners have notice of the voyage and ita 



circumstances * - - - - 37f. 

due when freight paid by captors to a neutral carrying 



enemy's property. See note in postscript - - ib, 

Wmhington, Jjidge^ his decisions in sundry cases, on appeal 

from district, to circuit court, - - - 157, 373, 339. 
Wharfage. Payable out of surplus monies in court - 22B 

Wreck, Rules as to seamen receiving wages in cases of 

wreck - - - - - - 54-8 

-■ Legal obligations continue on mariners in cases of 

wreck : but rescuing ships captured^ is a voluntary service 79,204' 
Wisbuy, "L^yf rel^dnf; to sick seamen - - - 145 

 Note on the laws of Wisbuy - - - 162-3 

-— Law of Wisbuy respecting mariner dischatged for - 

lawful cause, and repenting - - - id. 

Witnesses. When seamen admitted for each other; and when 

not -^ . . - ... 211 

«— • Master not witness in controversies vnthmariners or 
mate - - - - - - • 141,201,245 

Winchester^ iM^^e\ his Decisions in cases of seamen*s tvages^ 
admiralty jurisdiction, bottomry ^nd hypothecation 186, 233, 295 

z 

ZottcA. His opinion of admiralty jurisdiction, - 92,2:37 
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12g 
368 
278 
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Atkyns w. Borrowa^ master of brig HuntrMs 

Brevoor and others vs. the Fair American 

Bordman and others vs. the brig Elizabeth 

Black, steward, vs. the Louisiana 

Bell and others vs. the sloop Ann and cargo 

Bond T^^. the brig Cora and cargo ... 

Concktin and others vs. the brig Harmony and cargo (Judge 

Troup) - - - - - - 34 

Clayton and others vs. the ship Harmony and cargo - 70. 
Cranmer and others vs. the ship Fair American - '210 

Coulon vs. the brig Neptune - - - 356 

Cranmer and others vs. Gemon, owner of the ship Baltic 390 

Dixon and others vs. the Cyrus (Judge Hopkinson) - 407 

Edwards vs. the ship Susan - ^ - - 165 

t 

F^ndlay and others vs. the ship William •- - 12 

Giles and others v«. the brig Cynthia - - - 203 

Gardner and others vs. the ship New Jersey , - - 223 

Hart f^. the Littlejohn - - - - 115 

Howland vs. the brig Lavinia -> ' - - 12 J 

Hindman vs. Shaw, master of the brig Diligence - 264 

Hollingsworth & Co. vs. the brig Betsey ... 330 

Jennings v«. the executors of Carson « - - - .1 

Jackson f«. White - - • - - - 178 

Jones v«. the brig Phoenix - * - - - 201 
Jameson vs. the ship Regulua . •* • w . -212 

Johnson vs. Sims, owner of the lady WalterstorfF - 215 

Jolly and others t;«. the brig Neptune, Conlon, claimant ^ 345 

Jurgenson vs. the Catharina Maria (Judge Hopkinson) 424 

Knap and ethers vs. the brig Eliza and Sarah - • 200 

Moorehouse and others vs. the Jefferson (Judge Hobart) 46 
Malone vs. Bell and Daley, owner and master of the brig 

Mary - .... - - - " 139 

Sundry Mariners v«. the ship Washington - • - 219 

--------- vs. the ship Kensington - - - 239 

Mitchell^ mate, vs, the ship Orozimbo . ^ . 258 






SGi KAUSS OF CASES RfirORTZsJ 

H<Quirk and others vs. the ship Penelope - - 276 

Moxon and others •»*. the brig Fanny ... 309 

Montgomerj w. Wharton (Judge Hoplsinion) - - 397 
Mahoon and others V9. the Gloucester (same) - . . 403 
If oran v9. Baudin ... (same) - - 41s 

Parker, cook, V9. the ship Caltiope • - - 272 

Belf and others v». the ship Maria - • • 18(S, 

Hucher & Co. V9. Conyngham - . - - - - 295 
Kice and others v«. the Polly and Kitty (Judge Hopkinson) 420 

Scot v«. the brig Greenwich 155 

Sims V9. Jackson's administrator - - - 157 
Stevens va, the Sandwich (Judge Winchester) - 23^ 
Swift, Hastings and others vs, the ship Happy Return - 253 
Small and others vs, goods saved out of the schooner Mes- 
senger ---'--'-.. 284 
Singstrom and others va, the schooner Hazard - 384 
Sims, owner of the Woodrop Sims vs. Sundry mariners 393 

Taylor and others, owners, and Heartwell and others, master 
and crew of the brig Alexander, vs. goods saved out of the 
Cato - - - - - - 4d 

Thompson and others va, the ship Catharina - . 104 

Thome va. White - - ^ - ••- 1 68 

Thompson and others va. the ship Philadelphia - -* 910 

United States vs. M«Gill (circuit court) - * 1 66 

   '  va. the schooner Penelope and cargo - 43S 

' '  vi. the Anthony Mangin (Judge Winchester) 452 

Warder and pthers va. goods saved out of the Belle Creole 3 1 
Watson Tw. the brig Rose - - - - - i33 

Williams va. the brig Hope - - • - 138 

Walton and others va. the ship Neptune - - 142 

Whitton and others va. master and owners of the brig Com- ' 

raerce -.-- -- --ItfO 

Whiteman and others va. the ship Neptune - - 180 

Willendson v«, the Forsoket 196 

Wilson va. the brig Belvidere - - - . - 258 
Woolf and others va. the brig Oder - • • 262 

Willings 8c Francis and S. Cooper va. Peter Blight - 288' 
Wilmer va. the Smilax (Judge Winchester) - - 295 

Weeks x;^. Goods saved out of the Catharina Maria (Judge 

Hopkinson) . . - - « 424 

Wiebex^ and others va. the brig St. Oloff (same) - - 428 
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ERRATA. 

Pag£ 45, for distributia rtad distribution. 
59, far variously rtad vicariously. 

• ^-ifor Photier read Pokhier passim. 

• 147, (note) omit comma betwen Maurquaidu^ and Freer. 

• 241, line 9 in note^ the comnoa should be after «e«M/, and not after Sl« 
Domingo. 

• 255, second line of notttfor has rc^ihave. 

• 279, for floatsam read flotsam. 

• 28Q, for have read has. 

• 314, for petitions read positions. 

• 340, (note) for invented read inteicsCed. 
2 Azuni, c. ir, p. 246, 247. 
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THE 



MARINE ORDINANCES 



OF 



LOUIS XIV. 



While the French historiaas have emplc^ed themselven. 
in ti:acing the commerqial prosperity pf tbetr nation^ at the con- 
clusion of the seventeeittb> and-opeiuiig of the eighteenth cen- 
turies, to these ordinanoea) the dviUans and lawyers of every, 
period which has foOowed their promnlgationy have avowed the 
greatest admiration of thtir wisdom and their justice. Te the 
genius of Colbert^ the cefaebrated minister of Louis XIV, France 
is indebted for this excellent code. Desircias of establishing the 
eommerce of his country bn a iMisis which nothing could suc- 
cess&illy assail, he seleeted a maateriy hand to compile and 
arrange these iawa^from the {irevailitig maritime regulations of 
France and other states, and from the experience of the most 
respectable commercial m6n of his country. To these regul€^ 
dens which, haviag formed a part ol the maritime code of Eu» 
Toficj had been acknowledged as anihority by all, were added 
others wMch we«e c<HMMiertd -as peculiarly necessary foe the 
trade ^ France, . The ordinances thu^fom^ed, were published 
by the French king in 1684, an4 hove «iQce enjoyed an uncon- 
troled authority over the oommerce of the country for which 
they were intended, and hftve obtained the respect of every ma- 
ritinie state. 

To the testimony in favour of this oollection, which has so 
often been given by the most celebrated jurists of Eurofie^ I 
can add that of a gentS^Binan of distinguished legal acquirements, 
who lias been recently selected, with the approbation of his 
country, to occupy the first judicial situation in the state of 
Pennsylvania. In the case bi Morgan ^ Price, t^^* the Insur- 
ance Company of North America, decided by the supreme 
court of this state in January 1807, chief justice Tilghman, 
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iv MARINE ORDINANCES OF FRANCE* 

H III ■' I ? ' ' ' "^ J BP 

REMARKS. 

;: , '  ■.■• ! ' 3C5 

having referred to one of the articles of these ordinances^ thus 
expressed himself— << They and the commentaries on them, 
have been xecidyed with ^seat isespect la the courts both of 
England and the United -States, not as conveying any authority 
in themselves, but as evidence of the general marine law. 
When they are contraiUcted by judicial decisions in our own 
country they are not to be regarded: but on points which have 
Hot been decided, they are worthy of great consideration." . 

The commentaries^ on these ordinances by FaUttj we have 
reluctantly consented to omit, and tlie design of this work ne- 
cessarily excludes from it^ t^ose articles in the ordinances which 
are local in their nature, or are confined to the regulation of the 
courts or the o£Bces of the admiralty of France. Those only 
H have been selected, which are founded on the general princi- 

ples of maritime law, and which are thought peculiarly entitled 
to the notice of every commercial lawyer. 



TH£ 



MAlONE ORDINANCES OF FRANCE, 



BOOK II. 



OF MARIISTERS AND SHIPS. 



TITLE FIRST. 



tlfthc Cafitain^ Maattr and Patron* 
ARTICLE I. 

NO person shall be capable of being received ^**^^ 
captain, master, or patron of a ship, till he has navi- or masterof a 
gated five years, and has been pubKckly examined ^' 
in navigation, and judged capable by two ancient 
masters, in presence of the officers of the admiralty, 
and of the professor of hydrography, if any be in 
the place.f 

11. We forbid all mariners to sail in qnality of Nopenontto 
masters, and all owners to constitute any in their bmftSS?S^ 
ships, before they be received in the aforesaid man* v^^^^ 
ner, under pain of three hundred livres, to be paid 
by each offender/ 

» Laws of the Hanse Towns, art. xv. 



* In France diose who command vessekof wa/, or merchant ships des- 
tined on long voyages»are called captamt; masters or patrons are those wh« 
command vessels employed in the coasting tnide. 

t A [Mpofessor of hydrography is appointed to teach navigation and the 
sciences immediately connected with it, in all the considerable sea ports in 
France. His school is open to every one, and formerly each hospital sent 
two or three boys, aanaally, to be instructed m the sciences taught by him, 
tit. % book i. 
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OF THE ClAPTAIN OR MASTER. 



Art. IX. III. However, such as are already masters shall 

^^^^y^^ not be obliged to undergo any examiimtiom 

Pilots may IV. Such as have been received pilots, and have 

become mas- , , . 

lers. navigated two years in that qu^ity, may be consti- 

tuted masters without any examination, and with- 
out any act of the court of admiralty. 

Master to V. The master shall chuse the ship's company, 

ship^ com- and hire the pilots, mates, mariners and sailors ; but 
Ih^^tM^"* he shall advise with his owners when at the port of 
«tc. their residence. 

Boys. VI. In places where there are hospitals of poor 

boys, the masters shall be obliged to chuse amongst 
them their ship-boys. . 

Master cnti- VII. The master who shall entice-away a mari- 

from^*hcr^ ner from another master, shall be fined in one hun- 
^P*' dred livres, applicable one half to the admiral, and 

the other half to the first master, who may take the 

mariner back again if he pleases,* 

Ships about VIII. A master must take care before he puts 

o put to sea. ^^ ^^^ ^^^ ^j^^ ^^^.^ ^^ right ballasted and laded, 

^ and well provided with anchors and tackle, and all 

things necessary for the voyage. 

Cargo to be . IX. Hc shall be answerable for all the goods 
coSto '■ laded aboard his ship, which he shdl be obliged to 
bius of lading, deliver according to the bills of lading. 

a Laws of the Hanse Xowns, art. xlviii. 
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OF THE CAPTAIN OR MASTER. 

X. He shall be obliged to keep a book or regis- ^^' ^v 



ter, quoted and flourished on every leaf by one of 

his princq>al owners, in which lie shall insert the keepaix«gis^ 

day that he was constituted master, the names of **'" 

the cheers and mariners of hi3 company, the rates 

and conditions of their engagement, the payments 

he makes them, what he receives and expends for 

the use of the ship, and generally every thing that 

concerns the functions of his employment, or of 

which he has to render any account, or any demand 

to make. 

XL If, with the master's consent, there is a Ship'spicrk, 
clerk established . in the ship, to take an account of 
all such things, the master shall be exempt from it. 

XIL No master shall lade any snoods upon the p>od*«otto 

•^ " *^ .be put on 

ship's deck, without the order or consent of his deck, without 
merchants, under pain of being answerable for aU con^nt!^ * 
the damage that may happen. 

XIII. Masters shall be oblis:ed, under pain of Master to be 

« 1 11 -t* 11 ^^ board 

an arbitrary fine, to be aboard their ships themselves when the ship 
when they go out of any port, harbour or river. ^ *" 

XIV. No master, patron, pilot, nor mariner, Master or 

-__- jn ••iiii* 11 1 Milliner not 

shall be arrested tor a civil debt, bemg a shipboard tobeanested. 
to put to sea, except it be for debts contracted for 
the voyage. 

XV. The master, before he sets sail, shall take Master t* 
the advice of the pilot, mate, and other, principal vtceofthe 
xnen of the ship's compaBy." Xl tt'^a. 

; Laws of Oleroni art. ii.«-*Laws of Wisbqy, art. xiv. 
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Art^ix. XVL He shall be otdiged before he putstasea 

^'^^y^^^ to give into the admiralty office, of the place of hi& 
list of h^ ^ departure, the names, surnames^ and dwellings 
SS^^ places of his company, passengers, and persons en- 
gaged fat the ^est Indies^ and to declare at his re- 
turn such as he has brought back ag;w^ axid the 
places where be left the others. 

Not to refit X VIL He shall not, while in the place where 

theownersre- tus owucrs rcsidc, causc the ship to be refitted, buy 
toke ^n^- sails, rc^cs, or other things for die ship, nor take i^ 
^iTconsent ^^^^^Y ^^^ ^^^ account upon the ship, without their 
consent, under pain of paying the same bimself.* 

^Ttowncrs XVni. Howevcr, if with the owner^s consent, 

Contribute to a ship bc freighted, and any of them refuses to con- 
tribute towards the necessary charges for fitting out 
the ship; in that case the master may take up money 
for bottomry for the account and upon the parts oi 
the refusers, within four and twenty hours after he 
has sent them a summons in writing to iurnish theur 
proportions. 

Mar take wp XIX- He may likewise, during the voyage, take 
ces^^nesdur' up moncy upou the ship, either for refitting, vic- 
mg the \oy. tuals, or Other necessaries, or may pawn some of 
the ri^ng, or sell some goods of his ladkig, upon 
condition to pay for them at the rate that the rest 
shall be sold; all which must not be done without 
the advice of the mate and pilot, who shall write 
down in the journal the necessity of such borrow* 

' > Laws of the Hanse Towns, art. iii^ it. 
^ Ibid. art. xi. lix» 
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ing of moneyj or selling of goods, and the manner Art. xxiir. 
how the money was laid out: but the master shall t^*W^ 
not in any case have power to sell the ship, without 
a special procuration from the owners.* 

XX* If any master, without necessity, takes up Penalty on 
money upon the ship or rigging, sells goods, pawns u^^mTney^^ 
the tackle, or states in his accounts false and sup- ^js^ir^ ^^^ 
posed averages and expenses, he shall pay What he 
takes up himself, be declared unworthy of being a 
master, and banished from his ordinary place of re* 
sidence* 

XXL Masters hired to make a voyage shall be Master hired 
obliged to accomplish it, under pain of making good must accom- 
the damages and losses to the owners and mer- P^ "• 
chants; and to be proceeded against extraordinary 
if that happens. 

XXII. They may, with the advice of the mate Seamen dis- 
and pilot, cause to be ducked or put in the hold, ° ^ ^^^^' 
and inflict such sort of punishments upon drunken 

and disobedient seamen, or upon such as abuse their 
comrades, or commit such other faults and offences 
during the voyage.^ 

XXIII. And such as shall be guilty of murder. Seamen 

, . , . committing 

assassmation, blasphemy, or other capital crimes crimes at sea* 
committed at sea, the masters, mates and quarter- 
masters, shrill be obliged under the entire penalty of 
one hundred livres, to inform against them, to seize 

* Laws of Wisbuy, art. xlv.— -Laws Hanse Towns, art. Ix. 
^ I^aws of Oleron, art. xv. 

VOL. II. i 
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OF THE CAPTAIN OR MASTER. 

Art. xxvii. their persons, and make the necessary proceedings 
for instituting process, in order to deliver the cri- 
minal into the hands of the officers of the admiralty, 
at the place* of the lading or unlading of the ships 
within our kingdom.' 



Master forbid 
to enter a 
foreign port 
unless in case 
of necessity. 



XXIV- We forbid all Masters, under pain of 
exemplary punishment, to enter, except in cases of 
necessity, into any foreign port ; and in case they be 
forced into any by tempest or pirates, they shall put 
to sea again with the first conveniency,^ 



Mates and XXV. We eujoiu all captains and masters, 

Consulted ^ making long voyages, to assemble every day at 

todes &c.*** ' noon, and oftener if necessary, the mates and pilots, 

and other expert persons, and to confer with them 

about the latitudes taken, the courses made, and to 

be made, and about their calculations. 

Masters not XX VL They shall not abandon their ships dur- 

thdr ships'^ iug the voyagc, notwithstanding any danger, with- 
when in ^^^^ ^^^ advicc of the most expert officers and mari- 

danger. ^ *^ 

ners ; and in that case, they shall be obliged to carry 
off with them the money and the most precious 
goods they have on board, under pain of answering 
for it themselves, and of personal punishment. 

Effects taken XXVII. If the cfFccts SO taken out of the ship 

outot the ship -,, .. inioi- 

and lost. be lost by any accident, the master shall be free from 
any danger. 



a Laws of the Hanse Towns, art. xxx. 
^ Laws of Wisbuy, art liii. 
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I 

XXVIII. The masters and patrons who sail in Art. 

XXXIII 

partnership with other owners, shall have no sepa- i^v-^ 

rate dealings for their own particular account, under Master in 

pain of confiscation of their goods Ifor the benefit of JJ^^trfh^**'^ 

the other partners. owners, 

XXIX. They shall not borrow for their voyages Not to borrow 

- 1 ^ . r . 1 • "*<^*"^ money 

any more money than what is necessary tor their than is neces- 

lading, under pain of being deprived of their places, vo7a«^ ^^^^ 
and their share in the profits. 

XXX. They shall be obliged, under the like To exhibit to 

the Owners an 

penalty, to give before their departure, to the pro- account of the 

prietors of the ship, a signed account of the quality b^^,°and of 

and price of the goods they have aboard, and of the ^onJes ber- 
sums of money borrowed by them, together with 
the names and dwelling places of the lenders. 

XXXI. If tlie common stock of provisions fail ship's provi- 

, 111* sions failing 

at sea, the master may compel such as have any m atsea,thepri- 

particular to deliver them up for the use of all, sub- be given'^V^ 

ject to the payment of the price thereof. f°' general 



use. 



XXXII. No master shall sell the provisions of Master shall 

i»t_» j'^i 1^1 J • r not sell the 

his ship, nor divert and conceal them, under pam ot ship'sprovi- 
bodily punishment.' "^"^• 

XXXIII. They may however, with the advice But may scu 
and consent of the officers, sell to ships found in ne- tress at sea/^ 
cessity at sea, provided they have enough remaining 

for their ovi^ voyage, and render an account there- 
of to the owners.** ^ . 



^ Laws of the Hanse Towns, art. ix. ^ Ibid. art. ix. 
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Art XXXVI, XXXIV, At the return of the voyage, the vic^ 
^-^^^*^ tuals and ammunitions shall be remitted by the mas* 
which remain ter iuto the hauds of the owners.' 

to be returned 
to the owners. 

Master com- XXXV. If the master steer a false course, com*- 

Sin o|em:es. ^^^ ^W robbery, or suffer any to be committed in 

his ship, or fraudently give way to any alienation or 

confiscation of ship or goods, he shall be punished 

corporally. 

Master deli. XXXVI, A master being convicted of having 

shfpto the delivered to the enemy, or maliciously run his ship 
enemy, &c. aground, shall be punished with death, 

a Laws of the Hanse Towns, art, 35, 
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Art.V. 
TITLE SECOND. 



Of the Mate. 



ARTICLE I. 



THE mate shall take care of the fitting out ^«ty °{ *« 

' • 1 r 1 mate when lo 

of the vessel, and before they put to sea, shall exa- port. 
mine whether it be sufficiently provided with ropes, 
pulleys, sails, and other rigging necessary for the 
voyage, 

r 

II. At the departure he shall see the anchor When at sea. 
hoisted; and during the voyage, he shall visit once 

a day all the tackle high and low ; and if he observes 
any thing amiss, shall acquaint the master. 

III. He shall execute in the vessel, and cause '^^ execute 
to be executed, day and night, the orders of-^e orders. 
master. 

IV. Arriving at a port he shall cause the cables w**en arnv- 
and anchors to be prepared, and shall have the care 

and management of the sails and yards, and moor- 
ings of the ship. 

V. In case of the absence or sickness of the Mate to com- 
master, the mate shall command in his place. aSscn^of Ae 

master, 
a Laws of the Hanse Towns, art. x. 
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SEAMEN. 



Art. IV. 



TITLE THIRD. 



* Of Seamen * 
ARTICLE I. 

Seamen to THE scatnen shall be obliged to appear at 

tiTOappoint^ the days and places appointed, to take aboard the 
•^- provisions, rig out the ship, and set sail.' 

Hired for the 11. A seaman hired for a voyage must not leave 
Teave^rtie^ship the ship, without a discharge in writing, till the 
until she is vovaffe is ended, and the ship moored at the key 

Biooredorun- J q ^ x J 

Jaded. and unladed.'* 

m 

Seaman de- jjj^ jf ^ seaman leaves a master without a dis- 

serting before 

the voyage charge in writing before the voyage is begun, he 

has com- i.t ■!•• 11 1 

Hienccd. may be taken up and imprisoned wherever he can 
be found, and compelled to restore what he has re- 
cei ed, and serve out the time for which he had en- 
gaged himself for nothing; and if he leaves the ship 
after the voyage is begun, he may be punished cor- 
porally.* 

Change of the IV. Howcvcr, if after the arrival and unlading 
men may of a ship at the intended port, the master, instead of 

leave the ship. 

a La\cs of the Hatise Towns, art. xviii. 
*> Laws of Wisbuy, art. Ixiii.-— Laws pf the Hanse Towns, 
art. xxiv. 

^ Laws of Wisbuy, art. i. — Laws of the Hanse Towns. 

art. xliii. 



* Un matelot est un homme de nmer qui a acquis une experience sftfisante 
aufait la numeeuvre d'un vaisseau, Valin Com. torn, i^ p. 509. 
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returning, takes a freight to go elsewhere, the sea- Art. ix. 
men may leave him if they please, except it bfe V^VK*/ 
otherwise provided by their agreement. 

V. After the ship is laded, the seamen shall not Not to go <m 
go ashore without leave from the master, under pain permiMion. 
of five livres for the first fault : and may be punish- 

ed corporally if they commit a second** 

VI. We forbid the mariners and seamen to take Not to take 
any bread or victuals, or draw any drink without lionat^'^^^^ 
the permission of tlie master or steward, under pain 

of the loss of one month's wages, and of a greater 
punishment if the fault deserves it,^ 

VII. The seamen or other that spoils the drink, injuring 
destroys the bread, makes the ship leaky, excites a 
sedition to break the voyage, or strikes the master 
having arms in his hand, shall be punished with 
death.* 

» 

VIIL Any seaman sleeping in his post or upon sleeping ©» 
the watch, shall be put in irons during fifteen days; 
and any of the company finding one asleep, and not 
acquainting the master therewith, shall pay five 
. livres.^ 

IX. Any mariner abandoning the master, and Non assisting 
* the defence of the ship in time of battle, shall be danger! ^ 
punished corporally. 

a Laws of Oleron, art. v. — Laws of Wisbuy, art. xvii. 
b Laws of the Hanse Towns, art. ix. 
c Laws of Wisbuy, art. xxiv. — Laws of Oleron, art. xii. 
d Laws of the Hanse Towns, art. xxv. Ibid. art. xxxviL 



XVI 



MARINE ORDINANCES OF FRANCE. 



Art. IV. 



OWNERS OF SHIPS* 



TITLE FOURTH. 



Of the Owners of Shijis, 



»r« 



ARTICLE I* 



Who may 
own ships or 
engage in 
trade. 



ALL our subjects, 6f any quality or condition 
whatsoever, may cause ships to be built or bought, 
fit them out for themselves, freight them to others, 
and drive a trade at sea by themselves, or by per- 
sons interposed; by which gentlemen shall not be 
reputed to do any act derogatory to their quality^ 
provided they sell nothing by retail. 



Owners an- II. *The owucrs of ships shall be answerable for 

acts of the the dceds of the master; but shall be discharged, 
"^^'®'"* abandonmg their ship and freight. 

Not answera- HI. However, the owners of armed ships shall 

or piracies at not be answcrablc for their crimes and piracies com- 

**** mitted at sea by the crews of their ships, any further 

than for the sums for which they may have given 

security, except it appear that they are partakers or 

accomplices in the crimes. 

Owners may IV. The owucrs of ships mav dismiss the mas- 

dismiss the 

master. ter, reimbursing him, if he requires it, for his part 



* The better to oblige owners of ships to be diligent and careful in pro- 
viding themselves with honest masters, it is by this article declared, that 
they shall be answerable for the behaviour of the masters they put in their 
ships, for any sum not exceeding the value of their ships^ and of th^ir 
freight. See Valin Com. torn, i, p. 568. 
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OWNERS OF SHIPS. 



in the ship, according to the estimation of under- Art. vi. 
standing persons/ Vi^y^^ 

V. In every thine: co'ncemine: the common in- '^^ majoriijr 

, • • n 1 of owners in 

terest of the owners, the opmion of the greater num- value to pi«- 
ber shall prevail; and the number shall be com- 
puted according to the shares that every man has in 
the ship. 

I 

VI. No person may constrain his partner to pro- P^«ndtf- 

*' • . • fenng about * 

eeed to the sale of a ship, except the opinions of the voyage, one 
owners be equally diflferent about the undertaking ^[^^'^ 
of any voyage.* 

* Laws of the Hanse Towns, art. xiv. 
fc See Valin Com* torn, i^ p. 575. 

c Valin Com. tom. i, p. 584. — See also the case of Willinss 
aticl others vs. Blig^ht, ante page 288. 
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SHIPS AND VESSELS. 



An. IV. 



TITLE FIFTH. 



Of Shifts and Vessels. 



Ships person' 
al propert]r. 



ARTICLE I. 

ALL ships and vessels shall be reputed par* 
sonalty, and shall not be subject to redemptions,* 
nor to pay any duties to the lords of mancxis. 

Liable for the H, All vessels howcver, shall be liable for the 
vender until dcbts of the seller, until they have made a voys^ 
wiTv^a^. ui^der the name, and at the risque of the new ac- 
quirer, except they have been sold by adjudication.f 



Sale of a ship 
on a voyage 
not to preju- 
dice the credi- 
tors of the 
vender. 

Ships to be 
measured 
where built, 
and to be re- 
gistered* 



IIL The sale of a ship in voyage, or under a 
private contract, shall not in any manner be preju- 
dicial to the creditors of the seller. 

IV. All ships shall be guaged immediately after 
they are perfected, by the viewers or overseers of 
the trade or mystery of carpenters; who shall give 
an attestation of the burthen of the ship, which shall 
be registered in the admiralty office. 



* The word which I here render rtdemption^ is in the original retrcut 
lignager^ and implies a power inherent in an heir to revoke some grant, or 
redeem something mortgaged by his predecessors ; to which sort of redemp- 
tion fhips are declared by this law not to be subject. 

f The design of making ships sold privately, liable for the debts of the 
last owner, until (they have made a voyage at the risk, and under the name 
of the new acquirer, is only to prevent the sham sales of ships frequently 
made only to defraud the creditors of the seller ; which certainly b a very 
just and commendable constitution. 
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. V. To discover, and regulate the burthen and Art. vi. 
capacity of a ship, the hold shall be measured at the ^^^^v*v^ 
rate of two and forty foot cube for the sea toui guremcnt!*^' 

VI. The oflEcers of the admiralty shall be obliged Officersof the 
under pain of interdiction of their offices, to take make an- 
every year, in the month of December, an account IJ^of tte'" 
of all the ships belonging to the inhabitants of their ^^^ "^^^ 
jurisdiction; which shall contain their burthen, age, tion. 
quality and shape, with the names of the owners; all 
which they shall send to the secretary of state, who 
has the management of the marine affairs of that de- 
partment.* 



* The injunction in the last article upon the officers of the admiralty, to 
take a yearly account of the shipping belonging to the places of their iresi- 
dencC) and others within the district of their courts, in order to send it to the 
lupoper secretary of state, is a very convincing proof of the regular and ez« 
cellent methods observed by the French court for the improvement of navi- 
gation ; which if (by the account brought in once a year) they find to decay 
in any place of the kingdom, diligent enquiry is made into the cause of this 
fact, and all manner of impediments by which the prosperity of their ship- 
ping has been obstructed, are carefully removed. 

Nor is this the only advantage attending their diligence and exactness in 
such natters; for, by those yearly lists, the French king knows, within the 
number of 100 men or less, how many mariners and seamen, foreigners as 
well as natives, there are within the extent of his dominions ; and he like- 
wise knows what number are abroad in long voyages, when they may rea- 
sonably be expected back again, and where they are to. arrive, and conse- 
(j^uendy when and where they may be serviceable to him. 



BOOK III. 



OP MARITIME CONTRACTS. 



TITLE FIRST. 



Q/* Charter Partiea and Freighting of Shifia* 

ARTICLE I. 

Agreements ALL articles for freighting of ships shall be 

sWprtobe'itt reduced into writing, and s^eed to by the mer- 
^""'^' chants that freight, and the master or owners of the 
ships freighted. 

Master to ob- IL The Hiastcr shall .observe the orders of his 
ders of Uie owncrs, whcn he freights the ship at the place of 
f^4 hb their residence.- 

ship. • 

Charter par- III. The charter party shall contain the name 

contents!.'^ and burthen of the vessel, the names of the master 
and freighters, tke place and time of the lading and 
unlading, the freight, the time the vessel is to stay 
at the respective ports, and the conventions about 
demurrage ; to which the parties may add such other 
conditions as they please. 

Loadmg and jy ^ ^pjjg ^jj^^g Qf ^^ lading: and unlading: the 

unloading to o o 

beregidated, goods shall be regulated according to the custom of 

« Laws of the Hanse Towns, art. Iviii. 
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the respective ports, except it be determined by the book in. 

"L _^ _^ * Art. IX. 

charter party. 



V. If a ship be freighted by the month, and the Ship freight- 
time of the freight be not regulated by the charter month. 
party, it shall only commence from the day that the 
ship shall sail* 

VL He who after having received a summons Non perform- 
in writing to fulfil the contract refuses it, or delays tract! 
it, shall make good all the loss and damage. 

VII. But if before the departure of the ship. Embargo dis- 
there should happen an embargo, occasioned by war, charter party. 
reprisals, or otherwise, with the country whither the 

ship is bound, the charter party shall be dissolved, 
without any damages or charges for either party, 
and the merchant shall pay the charges of lading and 
unlading his goods : but if the difference be with one 
another, the charter party shall be valid in all its 
points. 

VIII. If the ports be only shut, and the vessel Ports shut 
stopped by force for a time, the charter party shall noTto a^^t 
still be valid, and the master and merchant shall be ^^^J^^*"^'' 

' party. 

reciprocally obliged to expect the opening of the 
ports and the liberty of the ships, without any pre- 
tensions for damages on either side. 

IX. However the merchant may at his own Merchant 
charge unload his goods during the embargo, or J^r^o'^Sr- 
shutting up of the port, upon condition either to load l^^ ^^ ^™" 
tfiem again, or indemnify the master. 



Xxu 
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BOOK III. 
Art. XI. 



Master to 
carry the 
charter party 
with him 
during the 
voyage. 



CHARTER PARTIES AND FREIGHTING OF SHIPS. 

X. The master shall be obliged, during the 
voyage, to have aboard the charter party, and the 
other necessary deeds concermng his lading. 



XI. The ship, rigging and tackle, and the 
freight and goods laded, shall be respectively affect- 
ship, "ffging, ed by the conventions of the charter party* 

&c. pledged ^ * ■' 

for the per- 
formance of 
the charter 
party. 
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BOOK III. 

Art.V. 



TITLE SECOND. 



• 0/B318 of Loading. 

f 

/ 
ARTICLE I. 

ALL bills of loading for goods put aboard a ^^\fj^' 
siiip, shall be signed by the master or the clerk of signed by the 

^« m • master. 

the ship. 

IL All bills of loading shall contain the quality, Sn*^*??* % 
quantit}% and mark of the goods, the names of ing. 
Ae persons that lade them, and of those to whom 
they are consigned, the places of departure and un- 
loading, the names of the master and the ship, and 
the value of the freight. 

in. All bills of loading' shall be triple, one shall To be triple. 
remain in the hands of the lader, another shall be 
sent to the person to whom the goods are to be con- 
signed, and the third shall be left in the hands of 
the master or clerk. 

IV, The merchants shall be obliged within four Merchants to 
and twenty hours after the goods are laded, to pre- biiisofioad- 
sent the bills of loading to be signed by the masters, s"|n^d. ^ 
and to give them the acquittances and discharges 

for the customs of their goods, under pain of paying 
the damages of the retardment. 

V. Factors and others, receiving goods ex- Factors to 
pressed in bills of loading, or charter parties, shall for goods de- 
be obliged to give a receipt thereof to the masters l^em!^^'^ 
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BILLS OF LOADING. 



BOOK III. upon their demanding it, under pain of all expenses, 
damages and losses, and those of the retardment as 



well as others. 



The bill of VI. In case of any diversity m bills of loading: 

loading in the "^ i t • i t « » • 

hands of the taken for the same goods, that which shall be m 

a'JS"** the hands of the master shaU be authentic, if fiUed 

up by the merchant or his factor; and that which is 

in the hands of the merchant shall be good, if filled 

up by the captain. 
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FREIGHT. 



BOOK in. 

Tit. IIL 
TITLE THIRD. 



Of Freight. 



ARTICLE I. 



THE freight of ships shall be regulated by Freight to 

the charter party or bill of lading, whether the ships by thf charter 

be freighted in whole or in part, for the voyage, or ^f][^^n^*^* 
by the month, expressing the burden by the ton, the 
quintal, by parts, or any other way. 

II. If a vessel be hired, and the freighter does Goods tak^n 
not put her full loading aboard, the master shall not thc^m^ter^o 
take aboard any other snoods without his consent, nor P*y ^^^s^^ t® 

, . , . n 1 o • 1 the charterer. 

Without rendermg him an account of the freight* 

III. A merchant not loading the quantity of Freight to be 
goods mentioned by the charter party, shall not- mgto^harter 
withstanding pay the freight as if he had done it; fh^hthe 
and if he loads any more, he shall pay freight for ^^^^ 
them. i, 

IV. A master that declares his vessel to' be of Vessel not 

t !• T_ii •T-j carrying a* 

greater burden than she is, shall sustain the da- much as was 

mages thereby happening to the merchant. represented. 

V. It shall not be reputed an error in the decla- Allowance io 
ration of tHe ship's burden, if the difference does not of the ship'* 
exceed one fortieth part. 

VI. If the vessel be laded by parts, or by the Saf^^ht*^ 
quintal, or by the ton, a merchaijt being desirous J^^J^^^^^f 

VOL. II. rf 
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FREIGHT. 

w 

BOOK in. to take out his goods before her departure, may do 
^*^' **^* it at his own charge, paying half freight. 



Goods put a- vil. A master may likewise unlade and lay 

the master's down upou the shore any goods found in his ship, 
consent. ^^^ ^^^ ^^ board there without his knowledge, or 

take freight at the highest rate that any goods of 
that quality pay. 

Goods un- VIII. A merchant unloading his goods during 

the voyage"^ a voyagc, shall nevertheless pay the whole freight, 

except he be obliged to unload them by the deed 

of the master. 

Vessel pre- IX. If a ship is Stopped in her course, or at the 

fonning*he port of her unloading, by the deed of the merchant 
fre^ghterf ^^* ^^^^ freights her, or if she, after having been freight- 
ed outward and inward, is forced to return empty, 
the damages of the retardment, and the whole freight 
shall be, notwithstanding, due to the master. 

Vessel pre- X. The master shall be likewise answerable for 

foming the -^the damages of the freighter, if according to the 
conduct of the judgment of intelligent persons, a vessel is stopped 
master. }n her course, or at a port, by the deed of the 

master. 

Vessel refit- XL If a mastcr is obliged to cause his ship to 

the voyaS ^^ refitted during a voyage, the freighter shall be 
obliged either to wait or pay the whole freight ; and 
if the ship cannot be rigged out, the master shall 
forthwith hire another: and if none can be found, 
he shall only be paid in proportion to the part he has 
performed of the voyage. 
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XII. However, if the merchant prove that when book hi. 
the ship put to sea she was unfit for sailing, the mas- /^v^^ 
ter shall lose his freight, and pay the other damages vessel imsca- 
and losses. ^^'"^i"- 

XIII. The master shall be paid the freight of Freight of 
goods thrown overboard for the common safety, out overboard. 
of the contribution. 

XIV. Freight shall likewise be due for eoods 9^^^ ^^ 

-., , ' t n 1 II n lorneccssa- 

that the merchant may have been forced to, sell for riestopay 
victuals, refitting, and other pressing necessities, an ^^^^^* 
account being kept by him of their value, according 
as the rest are sold at the place of unloading. 

XV. If there happensan interdiction of commerce Voyage prc- 

- , , , vented by act 

with any country to which a vessel is bound, and in ot govern- 
her course, so that she returns with her loading, there ™^" ' 
shall only be due to the master the freight for going 
thither, even though the ship be freighted to go and 
come. 

XVI. If a vessel, in the course of her voyare. Vessel amst- 
be arrested by a supreme power, there shall be no preme power. 
freight due for the time of their detention, if freight- 
ed by the month; nor no augmentation, if freighted 

by the voyage ; but tlie food and wages of the sea- 
men, during the detention, shall be reputed average. 

XVII. In case the person mentioned in any bill Consignee «. 
of loading refuse to accept the goods, the master, by the gotSs? 
the authority of the judges, may cause some to be 

sold for the payment of his freight, and deposit the 
rest in a warehouse. 



\ 



^LXVUl 



BOOK III. 
Tit III. 



Good ship- 
wrecked or 
taiken not to 
pay freight. 



Goods lan- 
soroed. 



Contribution 
toiansom. 



Goods saved 
from ship- 
wreck. 



Freight jftrv 
raUf, 
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FREIGHT. 



Lien on goods 
for freight. 



XVIII. No freight shall be due for goods lost 
by shipwreck, or taken by pirates or enemies; and 
in that case, the master shall be obliged to restore 
what has been advanced to him, except there be 
isome agreement to the contrary. 

XIX. If the ship and goods be ransomed, the 
master shall be paid his freight to the place where 
they were taken; and he shall be paid his whole 
freight if he conduct them to the place agreed to, 
he contributing towards the ransom. 

XX. The contribution for the ransom shall be 
made according to the current price of the goods at 
the place of their unlading, deducting the charges, 
and upon the total of the ship and freight, deducting 
the victuals made use of, and the money advanced 
to the seamen; who shall likewise contribute to- 
wards the discharge of the freight, in proportion of 
what shall remain due to them of their wages. 

XXI. The master shall likewise be paid the* 
freight of goods saved from shipwreck, he conduct- 
ing them to the place appointed. 

XXII. If he cannot find a ship to carry thither 
the goods preserved, he shall only be paid his freight 
in proportion to what he has performed of the 
voyage. 

XXIII. The master shall not detain the goods 
in his ship for default of the payment of his freight, 
but at the time of unloading, he may hinder them 
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FREIGHT. 



from being carried away, or cause them to be seized book hi, 
in the hoys or lighters. 



XXIV. The master shall be preferred for his ^j^J^^"!^* 
freight upon the goods of his lading, as long as they 

are in the ship, in lighters, or upon the quay ; and 
he shall likewise be preferred wherever the goods 
may be, within fifteen days after the delivery, pro- 
vided they are not passed into the possession of a 
third person. 

XXV. Merchants may not oblige masters to Payment of 
take for their freight goods that are fallen in price, ^^^ '' 
or that are spoiled or damnified by their own fault, 

or by accident. 

XXVI. However, if goods contained in casks. Goods which 
such as wine, oD, honey, and other liquors, have up for pay- 
leaked so much that the casks are empty, or almost ^^gj^jf 
empty, the merchants that laded them, may aban- 
don them to Ae master for the freight. 

* 

XXVII. We forbid all brokers and others to no more 
cause, underhand, more freight to be paid for goods p^^f ^Van^ex- 
than is expressed in the first contract or charter pressed in the 
party, under pain of one hundred livres; and a se- ing. 
verer punishment if they deserve it. 

XXVIII. However, the freighter of a whole ship a charterer 
that has not compleated her lading, may take in the^vessei 
other goods to make it up, and apply the freight to ^therf°°^^^^ 
his own use. 
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CONTRACTS AND WAGES OF SEAMEN. 



TITLE FOURTH. 



Contracts 
with seamen 
to be in writ- 
ing. 



Goods put on 
board by sea- 
men. 



Of the Contracts and Wages (f Seamen, 



ARTICLE I. 

ALL agreements between masters and their 
seamen, shall be reduced into a writing, which shall 
contain all the conditions, whether they engage 
themselves by the month, or for the voyage; whe- 
ther by the profit or freight ; if otherwise, the sea- 
men's oath shall be believed* 

n. The seamen shall not load any goods upon 
their own account, under pretence of portage,* nor 
otherwise, without paying the freight, except it be 
mentioned in their aereement. 



uuitjwiac, wiwiwuL pairing ut^ 

mentioned in their agreement. 



Voyage \\\^ If by the fault of the owners, masters or 

broken upby •' 

the owners, merchants, a voyage be broke before the departure 
to seamen! °" ^^ ^^e ship, the scamcu hired for the voyage shall be 
paid for the tinie taken up in rigging an^ equipping 
*the ship, and have one fourth of their wages; and 
those engaged by the month, shall be paid in pro- 
portion, regard being had to the ordinary length of 
the voyage : but if the voyage be broke after it is 
begun, the seamen hired for the voyage shall be paid 
their whole wages, and those hired by the month 
what is due to them for the time they have already 



• By portage is here meant the privilege generally allowed tl^e seamen in 
Trance, to carry a Venture for their own account. 
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served, and for that which will be necessary for re- book hi. 
turning to the place from whence the ship departed; 
and both shall be paid for their maintenance till they 
arrive there. 



IV. In case of a prohibition of trade, with the Voyage 
place to which the ship is bound, before the voyage the trlae^be^ 
begins, there shall be no wages due to the seamen »nspfoii>i>it«d. 
of either sort; who shall only be paid for the time 

spent in fitting out the ship : and if such prohibition 
happens during the voyage, they shall' only be paid 
in proportion to the time they have served. 

V. If the ship be stopped by a sovereign order Vessd stop- 
before the voyage be begun, there shall be nothing Scr of stated 
due to the seamen, but their wages for fitting put 

the ship ; but if it is during the course of the voyage, 
those engaged by the month shall have half wages 
during the detention of the ship, and those engaged 
by the voyage shall be paid according to their 
agreement. 

VI. If the voyage be prolonged, the wages of voyage pro- 
the seamen hired by the voyage shall be augmented me^tJ be^ 
proportionably,* and if they voluntarily unlade in a coi«pensatcd. 
nearer port than that mentioned in the agreement, 

their wages notwithstanding shall not be diminish- 
ed : but if they are hired by the month, they shall 
be in both cases paid for the time they serve." 

a Laws of Oleron, art. xix. Laws of Wisbuy, art. ii. 



* The first part of this article, has relation only to contracts with mari- 
ners for the voyage. 
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^T^'iv^^ VII. And as for the seamen and others going 

l^^py.^^^ by the profit or freight, they shall not pretend any 

Seamen serv- wages for equipping or damages, if the voyage be 

ofihe freight, broke, retarded or prolonged by a superior power, 

broiSt^u b whether before or after the departure of the ship ; 

freighters. but if the breaking, retarding or prolon^ng of the 

voyage, happens by the fault of the freighters, the 

seamen shall have share in the costs and damages 

allowed the master, who, as well as the owners shall 

pay damages to the seamen, if they be the cause of 

the hindrance. 

Shipwrecked VIII. In casc the ship be taken, or suffer ship- 

seamen if " 

ship and wreck, and ship and goods be entirely lost, the 
fotMo^have^ scamcn shall pretend to no wages; but they shall 
no wages. not howcvcr be obliged to restore what has been 
advanced to them. 

Seamen to be IX. If somc part of the ship be preserved, the 
wages out of scamcu shalt be paid the wages that are due to them 
frcmlshipt^ out of the wreck they have preserved; and if there 
wreck. j)^ Qjjy goods saved, the seamen, even those that 

are engaged by the freight, shall be paid their wages 
by the master, proportionably to the freight he re- 
ceives ; and whatever way they be hired, they shall 
be over and above paid for the time they are em- 
ployed in saving the wreck aUd goods." 

Mariners dis- X. If a master dismiss a mariner without a suf# 

missed by the . 

roaster. ficicnt causc bcforc the voyage is begun, he must 

pay him one third of his wages ; and if after the 
voyage is begun, he shall pay him his whole wages, 

• I^aws of Oleron, art. iii* Laws of the Hanse Towns, art. xxiv. 
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SEAMEN. 

together with his charges for returning to the place book lit 
of his departure ; nor shall he state that to the ac- 
count of his owners." 

XI. If a seaman be wounded in the service of Seamen 

a ship, or fall sick during the voyage, he shall be Tr fam^'sick 
paid his wages, and treated at the charge of the ship, JIJ,^c«!'*'^'* 
and if he be wounded in fighting against enemies 
or pirates, he shall be cured at the charge of ship 
and cargo.** 

XII. But if being on shore without leave, he be Wounded 
there wounded, he shall not be dressed at the charge TromLT^ 
of the ship, nor of the loading; and he may be dis- ^^*P* 
missed, without pretending to any more than the 

wages that are due to him.* 

XIII. The heirs of a«eaman hired by the month. Heirs of fic»- 
and dying in the voyage, shall be paid his wages un- receive^hf ^^ 
til the dav of his decease.** Z""^^ T^ 

'' his dea4i« 



a Laws of the Hanse Towns, art. xli, xlii. — Laws of Wis- 
boy, art. iii. 

*» Laws of Wisbuy, art. xviii, xix. — Laws of the Hatise 
Towns, art xxxix. xlv. — Laws of Oleron, art. i. vL vii. — Valin, 
Com. p. 721, torn. i. 

c Laws of Wisbuy, art. xviii. — Laws of the Uanse Towns, 
art. xxxix. 

d Laws of Oleron, art. vii. — Laws of Wisbuy, art. xix.— 
Laws of the Hanse Towns, art. xlv. 



* Treated and cured are varied translations of the word parue in the ori- 
ginal, and should in both places be cured, which is the true meanings of 
parue, 

VOL. II. e 
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BOOK III. XIV. The half of the wages of a seaman hired 

^JV^ by the voyage shall be due to his heirs if he dies 

Wages to be outward bound, and the whole if he dies in the way 

Srhetreofa ^o^^' ^nd if he sailed by the profit or freight, his 

seaman hired heirs shall enjoy his full share, if the voyage be be- 

vojage. gun before his death,  



Wages of a XV. The wages of a seaman killed in defend- 

rdTfen^' of ing the ship shall be entirely paid as if he had served 
the ship to be all the voyage; provided the ship arrives safe at a 
voyage. good harbour. , 



Seamen made XVI. Seamen taken in ships and made slaves, 
shall pretend nothing against the masters, owners, 
or merchants for their ransom. 



prisoners or 
alaves. 



Seamen sent 
on special 
mission. 



XVII. But if any of them, being sent out for 
the service of the ship, be taken ashore, or at sea, 
hi3 ransom shall be paid at the expenses of the ship ; 
and if he was sent out fpr the service of ship and 
cargo, his ransom shall be paid by both, if they ar- 
rive happily at a good port : however the whole shall 
not exceed three hundred livres besides his wages.^ 



Ransom of 
captives. 



XVIII. The master, immediately after the ar- 
rival of the ship, shall take care to regulate the sums 
appointed for the ransom of captives, and the money 
shall be deposited in the hands of the principal 
owner, who shall be obliged forthwith to apply it 
to that use, under pain of four times the value to be 
paid by him, for the benefit of the seamen that are 
in servitude. . 

* Cleirac, page 34. »> Valin, Com. p. 749, torn. i. 
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XIX. The ship and freight shall be specially book ill- 
liable for the seamen's wages. 



Ship and 

XX. The seamen's wages shall not contribute f^'^^ ^^^^ 
towards any average, except it be for the ransom. of Seamen's 

.V 1 • wages not to 

the ship. coigributc to 

an average. 

XXI. AVhat is ordained in this title for the Officers and 

J J • J others belong- 

wages and ransom of the seamen, and dressmg and ing to ships to 
treating of the sick, shall take place for the officers nefit of the " 
and all others belonging to the ship. ^^^ '«^*- 
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Tit. V. 



BOTTOMRY. 



ss 



TITLE FIFTfl. 



Contracts of 
bottomry. 



Of Contracts of Bottomry y &c.* 
ARTICLE I. 

ALL contracts of bottomry may be made 
either by a public notary, or under a private signa^ 
ture^ 



How money- 
may be loan- 
ed. 



No more 
than the real 
Talue of the 
goods to be 
taken on bot- 
tomry. 



II. Money may be given upon the body and 
keel of the ship, and upon her rigging and tackle^ 
munitions and provisions, jointly or separately, and 
upon all, or any part of her loadings for one whole 
voyage, or a time limited. 

III. We forbid all persons to take up, upcHi 
their ships or goods on board thereof, more than 
their real value, under pain of being obliged in case 
of fraud, to pay the whole sums, notwithstanding the 
vessel should be lost or taken. 



Money taken 
upon the 
freig^ht. 



IV. We also forbid, under the like penalty, to 
take up any money upon the freight for the voyage 
to be made, or upon the profit expected on the 
lading, or even upon the seamen's wages ; except it 
be in the presence and with the consent of the mas- 
ter, and under one half of the aforesaid wages. 



Money loan- V. We moreover forbid all persons to advance 

ed to seamen , ^ 

on their any moucy to seamen upon their wages and voyages 

wages. 



* VaUn> Com. torn, ii, p. 1. 
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in that manner, except it be in the presence and with book hi 
the consent of the master, under pain of confisca- 
tions of the sums lent, and a fine of fiftjjr livres. 

VI. The masters shall be answerable in their Master to be 
names, for the total of the sums taken up by the for montea 
seamen vnth their consent, except they exceed one *?^^" "p ^y^ 

^ * -^ , the seaxnea. 

half of their wages, and that notwithstanding the loss 
Qr taking of the ship. 

VII. The ship, her rigging and tackle, muni- Ship, nggmg^ 
tions and provisions, and even the fi-eight, shall be bound for the 
by privilege aflfected for the payment of the princi- ^^^^cy\^ 
pal and interest of money given upon the body and 

keel of the ship, for the necessities of the yoyage, 
and the lading. * 

VIII. Such as ^ve money upon bottomry to a Money lent 
master without the consent of the owners, if they to the^m^Sl^ 
live in the place, shall have no security nor privilege ^f ownera 
upon the ship, any further than the part that the place where 
master may have in the ship and freight, though m^** ^ 
the money was borrowed for rigging the ship, or for 

buying provisions. "^ 

IX. However, the parts of such of the owners Owners re^ 
as refuse to furnish their proportions for fitting out nbhThdrpro^^ 
the vessel, shall be affected for the money lent to potion- 
the master for the equipment and provisions of the 

ship.* 



a Laws of Wisbuy, art xlv. 

^ Laws of the Hanse Towns, art. Iviii. 

^ Laws of the Hanse Towns, art. xir & lix. 
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BOOK III. 
Tit. V. 



Prior liens not 
to be affected 
by such loans. 

Contra,cts of 
bottomry void 
if loss hap- 
pens. 



X. Creditors for money formerly due for such 
things, shall not come in competition with those that 
have actually lent for the last voyage.' 

XL All contracts of bottomry shall become void 
by the entire loss of the effects upon which the 
money was lent, if that happens by casualty, and 
within the times and places therein expressed. 



WhatshaUbe XII. Nothing shall be reputed a casualty that is 
dcnt!^ *^^* occasioned by the defects of the things themselves, 
or by the fault of the owners, master or merchants, 
except it be otherwise provided by the contract. 



Duration of 

the risk. 



XIII. If the time of the risk be not regulated 
by the contract, it shall last as to the ship, her rig* 
ging, tackle and provisions, from the day she- sets 
sail till she arrives at her intended port, and is moor- 
ed at the quay; and as to the goods, it shall last 
from the moment they are laded on board the ship 
or lighter to be carried thither, till they be unladed 
and ashore.^ 



Money bor- 
rowed on 
goods. 



Where only 
part of the 
goods on 
which the 
money was 
borrowed are 
•n board. 



XIV. A person loading goods and taking up 
money upon them on bottomry, shall not be acquit- 
ted by the loss of the ship and lading, unless he 
makes it appear that he had there, upon his own 
account, effects to the value of the sum so bor- 
rowed. 

XV. However, if the person that has taken 

» La Guidon de la Mer, chap. 19, art. ii. Sc ill. 
^ Cleirac^page 381. 
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money upon bottomry, makes it appear, that he 
could not load goods to the value of th^ sum so bor- 
rowed, the contract, m case of loss, shall be dimin- 
ished in proportion to the value of the effects loaded, 
and shall only subsist for the overplus; of which the 
borrower shall pay the interest, according to the 
current price of the place where the contract is 
made, till the actual payment of the principal : and 
if the ship arrives in safety, there shall be due only 
the interest, and not the maritime profit of the over- 
plus of the effects put aboard. 



BOOK III. 

Tit. v. 



XVI. Lenders of money on bottomry, shall Lenders on 
contribute towards gross averages, such as redemp- con^ibute U) 
tions, compositions, ejections,, masts and ropes, cut Si peuy aVe^^ 
for the common safety of ship and goods ; but not ^s^^- 
for the simple averages, or particular damages that 
may happen, except there intervene some agree- 
ment to the contrary. 

XVIL However, in case of shipwreck, the con- shipwreck 
tracts of bottomry shall be reduced to the value of th^e^ects^ 
the effects that are saved. ^*ved. 



to insurers. 



X VIII. If there be a contract of bottomry, and Lcndets on 
insurance upon the same loading, the lender shall be b^ preferred 
preferred to the insurers upon the effects preserved 
from shipwreck, for his capital, and no further.' 

a See Valin, Com. torn, ii, p. 20. 
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BOOK III. 
Tit. VI. 



TITLE SIXTH, 



Of Insurances, 



ARTICLE I. 



Who may 
assure ot ht 
assured. 



Policy to be 
in writing. 



Contents of a 
policy of in- 
surance. 



Insurances 
may be made 
without the 
ship being 
nam^. 



WE allow all our subjects, as well as strangers, 
to insure, and cause to be insured, within the extent 
of our dominions, the ships, goods and effects, which 
shall be transported by sea or by navigable rivers; 
and we allow the insurers to stipulate a price, for 
which they will take the peril upon them* 

IL The contract called " Policy of Insurance," 
shall be reduced into writing, and may be done un- 
der private signature. 

III. Thq policy shall contain the name and 
dwelling place of the insured, his quality, whether 
of owner 'or factor, the effects upon which insurance 
is made, the name of the ship and master, that of 
the place where the goods are loaded, and from* 
whence the ship departs, and that whither the ship 
is bound, and where the goods are to be unloaded; 
and also the names of all the places where the ship 
is to touch, the time that the risk is to begin and 
end, the sums insured, the premium or cost of the 
insurance, the submission of the parties to arbitra- 
tors in case of contestation; and generally all other 
conditions which they shall stipulate between them. 

IV. Goods loaded in Europe for the ports of the 
Levant, the coasts of Africa, and other parts of the 
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world, may be insured upon -any ship whatsoever, ^9^ ^^' 
without naming either the master or the ship, pro- 
vided the name of the person to whom they are 
consigned be expressed in the policy. 

V* If the policy does not regulate the time of Duration of 
the risk, they shall be regulated as are the contracts ^"* ' 
or bottomry, by the thirteenth article of title fifth.* 

VI. The premium, or cost of the insurance, Premium 
shall be entirely paid at the signing of the policy; ^iST^ 
but if the insurance be made upon goods both out 

and home, and the vessel having arrived at the in- 
tended port do not return, the insurers shall restore Return pre- 
one third of the premium, except there be a stipu- """™' 
lation to the contrary. 

VII. Insurances may be made upon the body ypon what 
and keel of the ship, empty or laded, before or dur- ^^^ 
ing the voyage; upon the provisions and upon the ™**^' 
goods, jointly or separately laded on board of any 

ship, armed or unarmed, alone or in company, for 
the going out or coming home, for a whole voyage, 
or a time limited. 

VIII. If the insurance be made upon the body Valuation of, 
and keel of the ship, her rigging, tackle, munitions intvtnd, ^* 
and provisions, or upon any portion tha-eof, the esti- 

mation shall be made in the policy; allowing the in- 



^ ■.i n i >.iip . n il 



* Sec ante page xxxviii* 
VOL. II. f 
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BOOR III. surer, in case of frauds to cbligie the concemed to 
proceed to a new estimation. 



Insurances by; IX* All navigators, passengers, and others, may 
individuals insure the liberty of their persons ; and in that case 

against being . . 

made prison- the poUccs shall coutaiu the name, country, resi- 
dence, age and quality of the person that insures him- 
self ; the name of the ship> of the port from whence 
she sails, and that of her last departure ; the sum to 
be paid in case of being taken, as well for the ran- 
som as the charges of returning; to whom the 
mosiey shall be paid, and under what penalty* 

Insurances on X* We forbid all itisurauces upcm the lives of 

liyes forbid, any person. 

f 

Exceptions. XL Howcvcr, such as redeem captives may 

insure the lives of those they redeem, and the price 
of the redemption; which the insurers shall be 
obliged to pay, if the person redeemed is taken 
again, or killed, or drowned in his return, or if he 
perish by any other means but by a natural death. 

Women may XXL Womcn, may lawfully Engage themselves, 
estates for the ^nd alienate their patrimonal estates, for the redemp- 
SrZf tion of their husbands. 

bands. 

Money lent XIII. Any pcrson, who, upon the wife's refu- 

som? ^^^' sal> and by the authority of justice, lends money for 
the ransom of the husband shall be preferred to the 
wife upon the husband's estate, except for the res- 
titution of her patrimony. 

Minors' con- 
ransom of XIV. Minors may, likewise ,with the advice of 
their relations, contract such obligations for ransom- 



their fathers. 
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ing their fathers from captivity, without any possi- book iu. 
bility of revocation. 



XV. The owners nor masters of ships shall not Freight and 

insure beforehand the freight of their ships; the wa^tnotto 

merchants^ the profit they expect by their goods ; ^ "»*wed. 
nor the seaman, their wages. 

XVL We forbid all persons borrowing money Money bor- 
upon bottomry to insure it, under pain of the in- "^^ Z^^' 
surance being void, and corporal punishment. ^ insured. 

XVII. We likewise forbid, under the same pe- Ucm. 
nalty, the lenders upon bottomry to insure the profit 

of the sums lent, 

XVIII. The insured shall still run the hazard of insurers to 
the tenth part of the effects they lade, except there of part.ISici8 
be a positive clause in the policy, declaring that they pXS^to&e 
mean to insure the whole. contnuy. 

XIX. And if the insured be in the ship, or if in»w«d on 
they be the owners, they shall nevertheless run the to bear a part 
risk of one tenth, though they declare that they mean ®^ **"* "^' 

to insure the whol^. 

XX. The insurers may re^insure with others Re-insurances 
the effects they may have insured, and the insured 

may likewise cause to be insured the premium of 
the insurance, and the solvency of the insurers. 



XXI. The premiums of the re-insurance may Premiums for 
be smaller or greater than those of the insuj*ance« 



re.- insurances. 
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Effects not to 
be insured be- 
yond their 
Talue. 

If made with- 
out fraud, to 
be in force to 
the value of 
articles on 
bowed. 



Double or 
triple in- 
surances. 



Double in- 
surances. 



Risks borne 
by the in- 
surers. 



XXII. We forbid to cause to be insured, or 
reinsured, any effects beyond their value, by one 
or several policies, under pain of nuUity of the in- 
surance and confiscation of the goods. 

XXIII. However, if there happens to be 
made without fraud, a policy exceeding the value of 
the effects laded, it shall subsist for the value of the 
goods : and in case of loss, the insurers shall be 
bound, every one for the sum by him insured, and 
likewise to restore the overplus of the premium, 
retaining only a half per cent. 

XXIV. And if there happen to be several poli- 
cies likewise made without fraud, and the first con- 
tains the value of the goods laded, it shall subsist 
alone, and the other insurers shall not be bound in 
the insurance, but shall render the premium, re^ 
teiining only a half per cent. 

XXV. In case the first policy does not amount 
to the value of the effects laded, the insurers of the 
second shall be answerable, for the overplus ; and if 
there be effects laded to the value ot the insurance, 
in case of the loss of some part of them, it shall be 
paid by the insurers there mentioned at so much 
per * livre of the sums they are concerned in. 

XXVI. All losses and damages happenkig at 
sea by tempest, shipwreck, running aground or 



* The French, in making computations, reckon so much per livre, ^ 
we do per cent. 
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aboard of other ships, changing of course of the book hi. 
voyage or course of the ship, ejection, fire, taking, 
rifling, detention by princes' declarations of war, 
reprisals, and generally by all other maritime acci* 
dents, shall be at the risk of the insurers. 

XX VII. However, if the changing of the course, Dcviatkm 
voyage or ship, happens by the order of the insured^ insure^'* * 
ivithout the consent of the insurers, they shall be 
discharged from the risk; which shall likewise take 
place in all other losses and damages happening by 
the &ult of the insured ; nor s^iall the insurers be 
obliged to restore the premium, if the time of their 
bearing the risk be begun. 



XXVIIL Nor shall the insurers be obliged to insurers not 
bear the losses and damages happening to ships and ^^^X 
goods by the fault of the master and mariners, ex- ^^ mtotefor 
cept that by the policy they be engaged for the manners, un- 

_ *• 1 less exuncssiv 

baratry of the master, stipulated. 

XXIX. The wastes, diminutions, and losses, Waste, 
happening by the proper defects of the goods, shall 

not fall upon the insurers. 

XXX, Nor shall they be concerned in the pilots insurers not 
age, lodemanage, duties of passports, searchings, chwg^sT'**"^ 
declarations, anchorage, or in any others imposed 

upoft ships or goods. 

XXXL The goods subject to leakage shall be Leakage, 
expressed in the policy; if not, the insurers shall 
not be answerable for damages befalling them by 
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Ii^surances on 
goods by se- 
veral ships. 



Insihunces on 
voyages, with 
liberty to 
touch and 
trade* 



Insurances 
made for a 
particular 
tiine* 



Voyage ex- 
pressed in a 
policy made 
for a limited 
time. 



tempest, except the insurance be made upon returns 
from foreign countries. 

XXXII. If the insurance on goods be made 
separately by several ships mentioned, and the whole 
loading be put in one, the insurer shall only run the 
risk of the sum insured upon the ship in which the 
goods are loaded, even though all the ships together 
should perish ; and he shall restore the premium of 
the overplus, retaining only a half per cent. 

XXXIII. When the masters and patrons have 
liberty to touch at several ports, the insurers shall 
not run the hazard of the eifects which shall be 
ashore, though they be intended for th^ losing 
they have insured, and the ship be in the port to 
take them aboard; excq>t there be^ an express clause 
for it in the policy. 

XXXIV. If the insurance be made for a limited 
time, without expressing the voyage, the insurer 
shall be discharged after the expiration of the time, 
and the insured may cause the goods to be insured 

again. 

XXXV. But if the voyage be expressed in the 
policy, the insurer shall run the hazard of the whole 
voyage ; upon condition however, that if it exceeds 
the limited time, the premium shall be augmented 
in proportion : nor shall the insurer be obliged to 
restore any thing, if the voyage be sooner ended. 



vo^y^fby the XXX VL The insurers shall be discharged from 
msurcd. the risk, without losing the premium, if the insured, 
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without their consent, send the ship to a place far- book in- 
ther distant than that mentioned in the policy, 
though in the same course : but the insurance shall 
have its full eflFect, if the voyage be only shortened. 

f 

XXXVII. If the voyage be entirely broke be- Voyage 
£bre the departure of the ship, though by the fault fo^ the"fc. 
of the insured, the insurance shall remain null ; and ^^IT^ °^?* 

' ' snip, premi- 

the insurers shall restore the premium, all but a um to be re- 
half per cent. 

XXXVIII. We declare void all insurances insurances 
made after the loss or arrival of the effects insured, loss or ai^ai 
if the insured knew, or could know of the loss, or ^g^^^i*^**^ 
the insurer of the arrival, before the signing of the 

policy. 

XXXIX. The insured shall be presumed to Prcsumptioa 
have known of the loss, and the insurer of the ar- of the loss. 
rival of the effects insured, if it be found that the 

news might have been brought from the place of 
the loss or arrival of the ship, to that of the signing 
of the policy, after either of these happened, and 
before the signing; allowing a league and a half per 
hour, without the prejudice of such other proofs as 
may be brought. 

XL. However, if the insurance be made upon insuraticcs 
good or bad news, it shall subsist ; except it hr ^^^ °^ 



made appear, by other proofs than that of the league 
and half per hour, that the insured knew of the loss, 
or the insurer of the arrival of the ship, before the 
signing of the insurance. 



reports. 
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BOOK III. XLL In case of proof against the insured, he 
yli^^j shall be obliged to restore to the insurer what he 
Deceit or con- has received, and pay him double the premium j 
ftUhw^'arty ^"^ ^^ there be proof against the insurer, he shall be 
likewise condemned to the restitution of the pre- 
mium, and to pay the double to the insured. 



Information XLII. When the insured receives advice of the 

received bv 

the insured to loss of the ships or goods iusurcd, of the detention 
StSTo the ' thereof by any prince, and other accidents in which 
insurers. the insurcrs are concerned ; he shall be obliged to 
cause it forthwith to be signified unto them, or to 
the person thaLt has signed the policy for them, with 
protestation to make his abandonment in time of 
place. 



Abandon- 
ment by the 
insured. 



When losses 
shall be paid. 



XLIIL However, the insured, instead of pro- 
testation, may at the same time make his abandon^ 
ment, and summons the insurers to pay the sums 
insured, within the time specified in the policy. 

XLI V. If the time of pa3rment be not specified 
in the policy, the insurers shall be obliged to pay 
the insurance within three months after the signi- 
fication. 



Shipwreck. 



XL V. In case of shipwreck, or running aground, 
the insured may endeavour to recover the ship- 
wrecked effects, without prejudice of the abandon- 
ment, which he may make in time and place ; and 
of the re-imbursement of his charges, as to which 
his affirmation shall be believed, to the value of the 
effects preserved. 
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XL VI. An abandonment shall not be made but ®?^. vi! '' 
in case of being taken, wrecked, run aground, stop- \^ry\j 
ped by a prince, or the entire loss of the goods in- Under what 

circumstances 

sured ; and aU odier damages shall only be reputed abandonment 
average, and shall be regulated between the insurers "^*^ ^ *^^^* 
and insured, in proportion to their concerns. 

XL VII. No person can make an abandonment Partial aban- 
of one^ part, retaining the other ; nor any denland J b™m^?' 
for average, except it exceed one per cent. Aveiage,. 

XL VIII. Abandonments, and all demands for When aban- 
the execution of a policy, shall be made to the in- m^de.**^*^^*^ 
surers within six weeks after the news of losses hap^ 
pened upon the coasts of the same province where 
the insurance is made ; and for those that happen in 
another province of our kingdom, within three 
months ; upon the coasts of England, Flanders and 
Holland, four months ; upon those of Spain, Italy, 
Portugal, Barbary, Muscovy and Norway, one year; 
and upon the coasts of America, Brazil, Guinea, 
and other remote countries, two years ; and that time 
being expired, the insurers shall not be heard in 
their demands. 

XLIX. In case of a ship's being detained by ^'«ss«* de. 
any prince, the abandonment shall not be made un- abandonment 
til six months afterwards, if the ship be stopped in '^^^^^"'^^' 
Europe or Barbary ; and a year in remoter coun- 
tries ; reckoning from the day that that was signified 
to the insurers: and in that case, the exception 
against the insurers mentioned in the precedent arti- 
cle, shall only commence from the day that they 
may have begun to act therein. 

VO'L. lit g 
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BOOK 111. L. However, if the goods so stopped be perish- 
able, the abandonment may be made after six weeks^ 



Goods perish- if they be stopped in Europe co- Barbary ; and after 
abind^nmcnt ^hrce months, if in a remoter country ; counting from 
maybe made, the day that the Stoppage was signified to the in- 
surers. 

Insured to LL The insured shall be obliged during these 

for Siereleaw delays to usc their utinost endeavours to get the 
of the pro- arrcst taken ofF the eiFects that are detained; and 
the insurers may do it themselves, if they please. 

Vessel detain- LII. If a vcsscl bc detained by our order, in any» 
of go^rn' ^' port of our kingdom, before the voyage be begun; 
the insured may not, because of that arrest, aban- 
don his effects* to the insurer* ^ 



ment. 



insurcd,when LII I. The iusurcd shall be obliged, in makine: 

hfi- makes his ^^ 

abandonment his abandonment, to declare all the insurances that 



to state the 



M^surances ^^ ^^ causcd to bc madc, and the money taken 
made by him. qjj bottoipry upon the cflFects iusurcd; under pain of 
being deprived of the benefit of the insurances. 

Concealment LI V. If the insurcd conceals any insurances or 
Q insurances. ^Qj^tj-acts of bottomry , which, with these he declares, 
exceed the value of the effects insured, he shall be 
deprived of the benefit of the insurances, and obliged 
to pay the sums borrowed^ notwithstanding the 
loss or taking of the^ vessel. 

Shall not sue L V. And if hc sues for payment of the sums 

the^mruSof insured beyond the value of his effects, be shall fur- 
his loss. . ther be punished exemplarily. 
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LVL The insurers of the loadins: shall not be book in. 

• Tit VI 

obliged to pay the sums by them insured, beyond i^v-Jj 
the value of .the effects of which the insured proves insurers of 
the loading and the loss. paf bLyond*° 

the value of 

LVII. The evidences * of the loading, and loss surel° 
of the effects insured, shall be signified to the in- fo^^L^dt^ 
surers immediately after the abandonment, and be- *^* itismn. 
fore they be sued for payment of the sums insured. 

LVIII. However if the insured receives no ifnoinfor- 
iiews of hb ship, he may, after the expiration of one IJ^^j^fu^ 
year (reckoning: from the dav of departure) for the ^ received in 

,  * one year, pay- 

ordiiuuy voyages, and after two years for long mentofioss 
voyages, make his abandonment to the insurers, Sand^d^*" 
and demand payment, without any necessity of an 
attestation for certifying the loss. 

.LIX. Voyages from France into Muscovy, what are 
Greenland, Canada, 'Newfoundland, and other ^"s^°3^*«^^ 
coasts and islands of America, to the Green Cape 
and coasts of Guinea, and all other places beyond 
the tropic, shall be reputed long voyages. 

LX. After the abandonment is declared, the ef- Effect of the 
fects insured shall belong to the insurer; who must . " ^'^^ 
not, under pretence of the returning of the ve$sel, 
delay to pay the sums insured. 

LXI. The insurer may bring what proofs he The insurer 

may oppoae 
by proofs, the 
 I I   I I . I claims of the. r 

insqjfed. 

• By those are meant bills of loadingj and other necessary certificates, 
papers luid writings* 
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^Tu\™ can against the validity of the attestations ; but shall 
\^y^y^sj nevertheless be condemned by provisions to pay the 

sums insured; security being given him by ihox to 

whom he pays them. 

Insurances ori LXII. A master causiug goods loaded on board 
Sg to him"^" his own ship for his own account to be insured, 
m^rf *^^ shall be obliged, in case of the loss thereof, to prove 

the buy nig of them, and to produce a bill of loading 

signed by the clerk and the pilot. 

Insurances by LXIII. All mariners and others, who shall 

mariners. ' 

bring goods from foreign countries upon which they 
have caused insurance to be made in France, shall 
be obliged to leave a bill of lading in the hands of 
the French consul or his chancellor, if there be any 
in the place where the goods are loaded; and if 
otherwise, in the hands of some eminent merchant 
of the French nation. 

How ^^^ LXIV. The value of the goods shall be proved 

insured shall by books or iuvoiccs; if otherwise, the estimation 
be ascertain- ^hg^eof shall be made according to the current price 
at the place and time that they were loaded : in- 
cluded all duties and charges in getting them 
abroad ; except the value be expressed in the pc4icy. 

Valuation for LX V. If insuraucc be made upon returns from 

returns of out- ^ 

ward cargo, a country whcrc traders only carry on by barter, the 
returns shall be made according to the value of the 
goods given in exchange for them, including the 

Insured in chargcs of their transportation. 

case of cap- 
ture may re- 
deem the LXVI. In case of capture the insured may re . 
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deem their effects without the order of the insurers, book hi. 

. Tit. VI. 

if they cannot give them advice thereof; but they v,>»v-0 
must afterwards inform them by writing of the com- 
position tliey have made. 

LX VII. The insurers may take the composition ^oodj ««- 
for their benefit, in proportion to their concerns; 
and in that case they shall be obliged forthwith to 
make their declaration, to contribute actually to- 
wards the payment of the ransom, and to run the 
hazard of the return; or otherwise to pay the sums 
by them insured, without having any pretensions 
upon the ransomed effects. 

LXVIII. We forbid all maTcers of policies. No blanks to 
clerks of th^ chambers of insurance, notaries, iicies,^an/^ 
brokers and others, to cause to be sie:ned any poli- ^i^^^ ^ **\ 

' ^ o. ^ '^ ^ drawn up by 

cies where any blank is left, under pain of all da- disinterested 
mages and charges; and likewise to draw up any ^^^^ ' 
in which they themselves are concerned directly or 
indirectly by themselves, or by persons interposed; 
or to take any cession of right from the insured, 
under pain of five hundred livres for the first time, 
aiid deprivation of their employments in case of a 
relapse ; which penalties shall not be in any manner 
moderated. 

LXIX. We likewise enjoin them under the likcJ Policies to be 
penalties, to have a register quoted and flourished JSr^i-"" 
on every leaf by the lieutenant of the admiralty, and ^^' 
therein to record the policies they draw up. 

LXX, When the policy contains a submission Contract to 
to arbitration, and one of the parties desire to go ^Som *" 



IlV 
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BOOK III. 
Tit. VI. 



before the ^bitrators before any contest happens, 
the other party shall be obliged to consent; or if 
otherwise, the judge shall name for the refusen 



Frocccdings LXXI. Within eiffht days after the nomination 

when disputes . 

are left to ar- of the arbitrators, the parties shall deliver the deeds 
1 ra wn. ^^^ writing into their hands ; and within the eight 

days following, they shall pronounce sentence there- 

upon. 

f 

m 

LXXIL The decisions of arbitrators shall be 
confirmed in the court of admiralty, within the ju- 
risdiction of which they are pronounced: and we 
forbid the judge, under that pretence, to take any 
knowlec^e of Ae cause, under pain of nullity, and 
all the charges, costs and damages of the parties. 



Decisions by 
arbitrators. 



Appeals froxii 
decisions by 
arbitrators. 



LXXIII. Appeals from decisions by arbitrators 
sentences and confirmations, shall be carried before 
our courts of parliament, and shall not be received 
imtil the penalty expressed in the clause of submis- 
sion, be paid. 



Execution of LXXI V. The sentences of arbitrators may be 

tlie sentence _ • i t i i -^ 

of arbitrators, exccutcd, notwithstanding the appeals; security 
being given before the judges who confirm them. 
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Tit. Vll. 

TITLE SEVENTH. 



Of Averages,* 



ARTICLE I, 



ALL extraordinary charges for the ships and what shall 
their lading jointly or separately, and all damages ^ reputed 
which shall befal them from the time of their load- 
ing and departure, till their arrival and unloading, 
shall be reputed average. 

IL The extraordinary charges for the ship alone, simple and 
or for the goods alone, and the damage befalling ^^*^^' 
cither in particular, shall be simple and particular 
averages, and the extraordinary charges paid, and 
damages suffered for. the common good and safety 
of ship and goods, shall be gross and common ave- 
rages. 

IIL The simple averages shall be borne and Who shall 
paid by the owner of the thing that suffers the da- ^^ average, 
mages, or occasions the charge ; but the gross or 
common averages shall fall upon the ship and goods 
at so much per livre, in proportion to their value. 

• 

IV. The loss of cables, anchors, sails, masts, simpkave- 
and ropes, occasioned by tempest or any maritime 
accident, and damage, happening to the ship^by the 
fault of the master or company, by neglecting to 
shut close the hatches, moor the ship, providing 

^ _iL__ _^ I iB^jq^ n_i- - • IL w _ _ * - '  

• Valin, Com. torn, ii, p. 158. 
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Simple ave- 
rage. 



Gross ave- 
rage. 



Gross ave- 
lage- 



Petty ave- 
rage. 



good tackle and ropes, or otherwise are simple ave- 
rages, and shall be borne by the master, ship and 
freight.* 

V. Damages happening to goods by their own 
defects, tempest, being taken, shipwrecked, or run 
aground; the charges paid for preserving them, and 
the duties, impositions, and customs, are likewise 
simple averages, at the cost of their owners. 

VI. Things given by composition to pirates, for 
ransom of the ship and loading; those that are cast 
into the sea, masts or cables broke or cut, anchors 
and other effects abandoned for the common safety, 
damage done to goods remaining in the ship by 
throwing over others; the dressing and treating 
seamen wounded in the defence of the ship, and the 
charges of lightening to enter into a port or river, or 
to get a ship afloat, shall be gross or common ave- 
rages. 

VII. The maintenance and hire of the seamen 
of a ship detained by a sovereign prince's order, 
shall likewise be reputed gross averages, if the ship 
be hired by the month ; but if by the voyage, they 
shall be borne by the ship only, as simple averages, 

• 

VIII. The lodemanage, towage, and pilotage 
for entering into, or going out of a river are petty 
gtverages, one third to be paid by the ship, and the 
other two by the goods.^ 



» Laws of Wisbuy, art. xii. b ibid. art. xliv. Ivi. lix, Ix. 
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IX. The dues for the passport, search, declara- book hi. 
tion, anchorage, buoys, and sea marks, shall not be i^v'^ 
reputed averages, but shall be paid by the master; Averages 

which shall 
be paid by the 

X. In case of ships running aboar4 each other, master. 
the damage shall be equally sustained by those that aboard of *" 
have suffered and done it, whether during the ^*^*^°^*^'' 
course, in a road, or in a harbour.* 



XL But if ttie damage be occasioned by either Damages oc- 
casioned by 

the master. 



of the mat^^eis, it shall be repaired by him.^ 



a Laws bf Oleron, art. xiv. — Laws of Wisbuy) art. xxvi. ]« 
Ixvii. Ixx. 

'^ Laws of Wisbu)r, art. xxviu. li^-i^Laws of Oleron, art xv, 
Valin> Com. torn, i, p. 188, 
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BOOK HI. 
Tit. VIII. 



TITLE EIGHTH. 



Of Ejections and ContribuHonB, 



I 
\ 



ARTICLE !• 



Before masts jp \yy tempest, OF being chased by enemies 

or goods * or pirates, the master believes himself obliged to 
boS^/mastcr throw ovcrboard part of his lading, to cut or force 
to consult the i^s masts, or leave his anchors; he must take the 

ship's com- ' '^ ^ 

pany. advicc of the merchants, and principal men of the 

ship's company.* 

Dificrence of II. If they differ in their opinions, that of the 

opinion. master and ship's company shall prevail. 

What shall be HL The utcusils of the ship, and other things 
wr^rdT ^^ ^"^ ^^^^ necessary, heaviest, and of least 

value, shall be thrown overboard first, and after*. 

wards the goods between decks : however, all must 

be done by the order of the captain, with the advicc 

of the ship's company. 

An account ^^V. The clerk, or such other person as per- 

(rfthc goods forms his function, shall insert the deliberation in 

thrown over- - • - • . 

board to be. his book, as soon as possible ; and shall cause it to 

^^ be signed by those that voted, or otherwise shall 

mention the reason why they did not sign; and shall 

take as exact an account as he can of the goods 

thrown overboard or damnified. 

a Laws of Oleron, art. viii. ix,«— Laws of Wisbuy, art. xx. 
xxi. xxxyiii. 
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V. At the first port where the ship touches, the book hi. 
xnaster shall declare before the judge of the admi* 



ralty, if any be ; and if none, before the ordinary Protest to be 
judge, the reason of the ejection, or the cutting JU^fg,^**^* 
or forcing of his masts, or leaving of his anchors, 
and if it is in a foreign country he arrives, he shall 
make that declaration before the French consul. 

VL The master shall take care to make the ac- Master to 

count of the losses and damages, at the place where Siunt^f*the 

the ship is unloaded; and the goods cast away, and ^I^J^*^ 

those that are preserved, shall be esteemed accord- unloading. 
ing to the current price thereof, at the said place.* 

VII. The reparation for the payment of losses How the loss 
and damages, shall be made upon thtf goods lost gLds'iS^™^ 
and presen'^ed, and upon the half of the ship and ^stt«d *^ ** 
freight, at so much per livre,. according to their 
value.* 

VIII. The better to judge of the quality of ef- Bills of load, 
fects thrown overboard, the bills of loading and in- voices of " 
voices, if there be any, shall be produced. ov^i!^^ 

be produced. 

IX. If the quality of goods be misrepresented Goods to con- 
by bills of loading, and they be found to be of portion to 
greater value than they were said to be by the mer- vaiuc"^* 



a Laws of Oleron, art. viii. — ^Laws of Wisbuy, art. xxxix. 



* By the 8th article of the Laws of Oleron, the master may contribute 
for bis ship or for his freight^ as he pleases. 
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fiooKlii. chant that laded them, they shall contribute, if 
^^^ ^^^^^' saved, in proportion to their real value; butif lost, 
shall only be paid according to the bills of loading. 

Idem. X. And if on the other hand, the goods are 

found to be of a meaner quality, and be preserved, 
they shall notwithstanding contribute according to 
the declaration: and if they be cast away or dam- 
nified, they shall only be^ paid according to their 
value* 



ivovisions XI. The muuitious and provisions, and sea* 

and munitions *^ ' ^ 

not to contri- mcu's clothcs and ^wages, shall not contribute to- 
' wards the ejection; but such things as are cast 
away shall be paid by contribution, out of the other 
eflFects. 



Effects for XII. Effects for • which there is no bill of load- 

Sno bill of ing, shall not be paid, though thrown overboard ; 
loading. j^^^ j£ ,^^y ^^ savcd, they shall nevertheless con- 
tribute.* 



Goods which XIII. There shall no contribution be demand- 

wete on deck , « . r i rr ^ ^i_ 

not to be paid ^d for payments oi such eiiects as were upon the 

^^' deck, if they be thrown overboard, or damnified by 

the ejection; allowing the owner his recourse against 

the master: however, if they are preserved they 

shall contribute* 



Damage XIV. Nor shall any contribution be made, for 

ship. damage befallen the ship, except it be done of pur- 



pose to facilitate the ejection. 



» Laws of Oleron, art. viii.«-^Laws of Wisbuy, art. xliii. 
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XV* If the efection does not save the ship, book hi. 
there shall be no contribution; and the goods that 



are saved from shipwreck, shall not be in any mea- if ship is not 
sure liable to pay the loss or damage of those that ^J^^^^Jl^^ 
have been thrown away or spewed. shall be no 



contribution. 



XVL But if the ship being once preserved by swpiost after 
the ejection, continuing her course, comes after- **^^ ^J^^^^^o"- 
wards to be lost, the effects that are preserved, shall 
contribute towards the ejection, according to their 
value, in the condition they shall be in, charges 
being first deduced, 

XVII. The effects cast away shall not contri- Damage sus- 
bute in any case, towards the payment of damages, the^ej^ct^on. 
happening after the ejection, to the goods that are 
preserved; nor the goods to the payment of the 

ship, if lost or broken. 

XVIII. However, if the ship be opened by the ship injured 
determination of the chief men of the company, and goo^^/**^ °"* 
of the merchant, if any be, to take out the goods ; 

they shall in that case contribute for the reparation 
of the damage done to the ship, to take them out. 

XXI. In case of the loss of goods put aboard of Goods lost 
any bark for lightening of a ship entering into any ^en put^on 
river, reparation shall be made by tlie whole ship ^^ ^^^^S 
and loading. of the ship. 

XX. But if the vessel perish, with the rest of Vessel lost 

after croods 

its loading, no reparation shall be made by goods have been put 
put out into barges, though they arrive safe at their ^^^ ^*'^®^' 
port. ^ 
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XXL If the owners of any goods that ought to 
contribute, refuse to pay their proportion, the mas- 
Lien on goods ter may, for the security of the contribution, retain, 
#x..«n^«K«. ^j. ^y ^^ authority of justice, may sell goods, to the 

value of their said proportions.* 



forcontnbu- 
tion. 



Goods which 
have been 
thrown over- 
board re- 
ceived by the 
owners. 



XXII. If after the reparation, the effects thrown 
overboard be recovered by the owners, they shall 
be obliged to restore to the master, and the others 
concerned, what they have received of the contribu- 
tion, deducting for the damage caused to their 
goods by the ejection, and for the charges of reco- 
vering them. 



^ Laws of Oleron, art. ix. 
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ARTICLE I. 



fjf the Owner*, Part-ownersi, '•and freighters of Shifit* 

trPON afiy probable deagn, the major part ^'^* ^* 
of the owners may, even against the consent, though pa^^o^ners 
ttot without the privity and knowledge, of the rest, may freight 
freight out their vessel to sea, 

. If it should so fall out, that the major part in 
number protest against the voyage, and but one left 
that is fOT the voyage, yet the same may be effected 
by that party if there be equality in partnership. 

Owners, by law, can no ways be obliged to con- Owners are 
tinue their paction or partnerships, without separat- Z^'^t^^ 
ing ; but yet if they will separate, the law marine partnership. 
requires some considerations to be performed before 
they can so do. And therefore, if the ship be newly 
built, and has never yet made a voyage, or is newly 
bought, she ought to be subject to one ' voyage, 
upon the common outrea!d and hazard, before any 
of the owners shall be allowed to separate and dis- 
charge their parts ; but by the laws of England, the 
owners may, before any such voyage^ sell or trans- 
mit their right. 



* This treatise is taken from the Sea L^ijrs, page 442, where 
it is said to be ^ Three short discourses ^of owners and masters 
of ships and of mariners, being a collection of what is most ma- 
terial upon these subjects in the treatise Be Jure Miaritimo ^ 
MavaG^ and several ^others, with soXae altemtions and reflec* 
tions." , 

voi.^ II. i 
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Art. I. If it falls out that one is so obstinate, that his 

^^^^'y^^ consent cannot be had, the law will enforce him 

wfosiS^^^fit either to hold, of to sell his proportion; but if he 

out or sdi his yj^ g^^ no prfce, the rest may riff her out at their 

Eharcofa ,i ii o-ti 

vessel own costs ajid charges, and whatsoever freight she 

eams^ he is not to have any share or benefit in the 
same. But if such vessel happens to miscarry, or 
to be away, the rest must answer him his part or 
proportion in the vessel. But if it should fall out, 
that the major part of the owners, in value, refuse 
to set out the vessel to sea; there, by reason of the 
inequality they may not be compelled; but then 
. such vessel is to be valued and sold : the like, whe- 
ther part of the owners become deficient or unabfe 
to set her forth to sea.* 



/ 



* The foUowing letter from Sir Leoi'ine JENKiifSy ia extracted 
from the second volume of his Works^fiage 792, 



To the right honourable the lord high chancellor of England. 

, Jfiril 2d, 1680. 

Mt Lord, 

HAVING received your lordship's order, inteiposed in 
the high court of chancery on the 20th of November last, be- 
tween George Clare, complainant, and Thomas Newman and 
others, defendants ; 1 appointed a day to the proctors of each 
side to attend with their advocates, as they have since done. I 
did at the time appointed, cause your lordship's order and the 
said bill and plea to be publicly read, and heard the advocates, 
upon the law and practice in such cases, as ^Iso my register, in 
relation to the several proceedings had in the court of admiralty, 
about fitting out the part of the ship Gustavus, belonging to Mr. 
Clare, the complainant, upon the later voyages, whereto he did 
not contribute his part, ypon the whole matter I humbly 
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The master of the vessel is eligible by the part- Art. i. 
owners in proportion, not by the majority, and he ^<^y^^ 
that is most able, is to be preferred. The custom of AcnSSten 
of the latter ages has been such, that few have gone 
out in that condition, but those that have commonly 
had shares or parts in the same vessel. In the pre- 



Gertify to your lordship, that in regard Mr. Clare was according 
to the ancient practice of the admiralty in England, duly sum- 
mpned and admonished to contribute his quota, as part-owner, 
to the setting out of the ship, and that he refused or neglected 
so to do, and that thereupon a due appraisement was made, and 
bail given by Mr. Newman and others, owners of the other parts 
of the ship, to bring back the ship, and consequently Mr. Clare's 
part of it, within the time limited in the acts of court for letting 
his part go out upon bail ; or else, in case the ship should mis- 
carry, to pay him the value of his part,' as it stood appraised 
before its fitting out, and that the said Mr. Clare's part was re- 
paired, fitted and set out in these voyages at the charge of the 
other part-owners; he the said Mr. Clare ought not, by the 
civil law nor by the practice in the admiralty in our neighbour- 
ing nations, nor particularly by the course of the admiralty of 
England, to have any share in the freight or any other profits 
made by the said ship in those voyages. 

If the law and practice of England were otherwise, it would 
be very mischievous to our shipping and navigajtors, the greatest 
part whereof is carried on by the contribution and joint force 
of part-owners ; all partnership would cease, if a partner, bear- 
ing no part of the burthen should come to a share in the profits. 
Nor would there scarce any sea voyage go forward if it were 
not in the power of the major part of the owners to over-rule a 
cross-grained partner and to dispose of the whole ship, secur- 
ing to such partner either that the ship shall return, or if it do 
miscarry, that he shall be paid the value of his party as it was 
appraised before it was set out. All which I humbly submit to 
your lordship's great wisdom. ' 

L. JENKINS. 
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Art. I. 



Owners an- 
swerable for 
the acts of the 
master. 



Master re- 
Bponsible to 
the owners 
for his actions. 



Vessel rc« 
built* 



Vessel re^ 
paired* 



Vessel built 
with mate- 
rials belong- 
ing: to another. 



ferring therefore oT a master, his abihty and honesty 
are to be considered, since cm him rest^ the charge, 
not only of the vessel, but of the lading ; their very 
actions subjecting the owners to answer for all da» 
mage that shall be done, or occasioned by him or 
his mariners^ be it in the port, or at sea, to the 
loading, or goods of the merchants or loaders; and 
they are made liable, as well by the common law of 
England, as the law marine. 

If the ' master commits offences, either negli- 
gently or wilfully, he «hall be re^onsible to his 
owners for the reparation of damages, nor are they 
bound to join as the mariners. So likewise if the 
ship has earned freight, and part of them receive 
their parts, the rest may bring their action for their 
share, without joining with the others. 

If a ship be broken up, or taken in pieces, with 
an intent to convert the same to other uses; if after- 
wards upon advice, or change of mind, she be re- 
built with the same materials, yet this is now ano- 
ther, and not the same ship, especially if the keel 
be ript up or changed, and the whole ship be once 
taken asunder and r/e-built; there determines the 
•partnerships as to the ship. 

But if a ship be ript up in parts, and taken 
asunder in parts, and repaired in parts, yet she re- 
mains still the same vessel, and not another; nay, 
though she hath been so often repaired, that there 
i:emains not one stick of the original fabric* 

' If ,a man shall repair his ship with, plank or 
other materials belonging to another, yet the ship 
maintains and keeps her first owners. 

But if a man shall take plank and materials be- 
longing to another, and prepared for the use of ship- 



1 
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ping, and with them build a ship, the property of Art. i. 
the vessel follows the owners of the materials, and ^-^'V'^ii^ 
not the builder. 

But if a man cuts down the trees of anpther, or 
takes timber or planks prepared for the erecting or 
repairing of a dwelling house, nay, though some of 
them are for shipping, and builds a ship, the pro- 
perty follows, not the owners; but the builders. 

If a ship be sold together, with her tackle, fur- Ship's boat. 
niture, apparel, and all other her instruments there- 
unto belonging; yet by those words the ship^s 
boat is not conveyed, but that remains still in the 
owners ; so it is if the ship be freighted out, and 
afterwards at sea she commits piracy; the ship ia 
forfeited, but the boat reniiains still to the owners. 

And thoue:h ballast is generally used in shipping Ballast not a 

1 1.1 p.^1 1-j part of the 

by those fehips that are freighted outwards, m order furniture of a 
to the bringing home of goods, yet is not the same *^*P' • 
any part of the furniture of the vessel, and so it was 
adjudged in debt on bond. The condition was, 
that whereas the plaintiff had bought of the defen- 
dant a ship, if the plaintiff shall enjoy the said ship 
with all the furniture belonging to the same, with- 
out being disturbed, for the ship, or any furniture 
appertaining to it, that then, &.c. and the case fell 
out to be, that after the sale of a ship, a stranger 
sued the. plaintiff for certain monies due for ballast, 
bought by the defendant for the same ship, in which 
suit he obtained sentence ; upon which the ship was 
seized. The question was, if ballast be furniture 
to a ship or not ? And it was resolved that it was 
not; for though it may be as necessary as sails, yet 
it is npt always so ; for sometimes they sail without 
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Art. I. ballast, for the merchandize itself may be sufficient 
^»^^y^^ to answer that purpose. 
Ship which If a ship commits a piracy, by reason of which 

has become •» . * /•*••. i»i»i_^ • 'i^i_ 

forfvitbyhav- shc bccomes forfeited ; if before seizure she be 
ledp^cT'^^ bona fide sold, the property shall not be questioned, 
sold before nor the owncrs divested of the same. 

seizure • 

Money bor- If a master shall take up monies to mend or 

maTtcr^for^^ victual his ship where there is no occasion, (though 
repau-sof the generally the owners shall answer the fact of the 
master) yet here they shall not, but only the mas- 
ter. But if there were cause of mending the ship, 
though the master spends the money another way, 
yet the ovvners and ship become liable to the satis- 
faction of the creditor; for it were very unreasonable 
that the creditor should be bound to take upon him 
the care of repairing the ship, and supply the own- 
ers* room, which must be so, if it should be neces- 
sary for him, that the money be laid out upon the 
ship ; so on the other hand, it stands with reason 
that he be sure that he lends his money on such an 
occasion, as whereby the master's fact may oblige 
the owners, which he cannot do otherwise, unless 
he knows that the money borrowed was necessary 
for the repair of the ship ; and therefore if the ship 
wanted some repairs, and a far greater, and more 
extravagant sum was lent than was needful, the 
owners shall not be liable for the whole. 
Possession jf ^ man gcts posscssion of a ship, having no 

TaKen oi a 

ship without title to the same, by the law marine, he shall an- 
swer such damage as the ship in all probability 
might have earned ; and the reason of that is, be- 
cause the only end of shipping, is the employment 
thereof; but if a warrant be directed oUt of the ad- 



6tle. 
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mii^alty to an pfficer to arrest such a ship, and saho Art. i: 
eustodirey who by force of the same, enters kito the ^-^"V"^-^ 
same ship, though the warrant does not mention o/theadnu!^ 
that the officer should carry away the sails of the ^^^' 
same ship, yet he may justify the taking the same, 
for that he cannot salvo custodtre the same ship, , 

unless he carries away the sails. 

If a ship be freighted out, and accordingly re- Freight to be 

, - ,, 1 received Ott 

ccives m her loading pursuant to agreement, and goods for- 
afterwards an embargo happens, and the loading is ^*^*^^" 
taken as forfeited, yet the owners shall notwithstand- 
ing receive freight, for here is no fault in them, but 
only in the merchant. 

In Aqua dulci a ship may become a deodand^ When % ship 
but in the sea, or in Aqua salsa^ being an arm of ^ dLd^suX*^ 
the sea, though it be in the body of the country, 
yet there can be no deodand of the ship, or any part 
of it, though any body be drowned out of it, or 
otherwise come by their death in ,the ship^ because 
on such waters, ships and other vessels are subject 
to such dangers upon the raging waves, in respect 
of wind and tempest; and this diversity all our an- 
cient lawyers do agree in; and it does more espe- 
cially appear in the parliament roUs;, where upon a 
petition, it was desired, that if it should happen 
that any man or boy should be drowned by a fall 
oi;t of the ship, boat or vessel, they should be deo- 
dands : whereupon the king, with the advice of his 
judges, and council learned in the laws, m^de an- 
swer; that the ship, boat or vessel, being upon the 
sea, should be adjudged no deodand, but being 
upon a fresh river it should be a deodand, but the 
king will shew favour. There are abundance of 
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Art. L 



A ship be- 
coming a 
deodand* 



Part-owners 
may bring se- 
parate suits 
for their 
shares. 



Other petitions upon the like occasion, in the records 
of parliament. . • ( 

A ship lying at Rotherhithe, in the county of 
K^nt, near the shore, to be careened and make 
clean ; it happened that one of the shipwrights being 
at work under her at low waiter, the vessel (then 
leaning aside) fortuned to turn over the contrary 
side, by means of which the shipwright was kiUed: 
upon a trial at bar, where the question was; whe- 
ther this deodand did belong to the earl of Salis- 
bury, who was lord of the manor, lying contiguous 
to the place where the man was slain, or to the al- 
moner as a matter not granted out of the crown ; 
in that case it was resolved, that the ship was a 
deodand, and the jury thereupon found a verdict 
for the lord of Salisbury, that the same did belong 
to his manor. 

Thus men for their necessity and safety, having 
from hollow trees, nay reeds, twigs and leather, (for 
such were the rude beginnings of those stupendu* 
ous things we now admire) advanced the art to that 
degree, as to render it the most useful thing extant; 
and as the mathematics, astronomy, and other sci- 
ences have added to its security ; so have succeed- 
ing ages from time to time, provided privileges and 
laws, by which it hath always been regulated, and 
governed; the which upon all occasions, and in all 
courts have generally had as genuine a construction 
as might be to the marine customs ; and therefore 
at this day, if a ship be taken away, or the owners 
dispossest, they may maintain an action of trover 
and conversion for an eighth or sixteenth part of the 
same, as well by the common laws pf this kingdom^ 
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as the law marine, and they need not join with the ^^ ^' 
rest of their owners. 

This b what that author has delivered to us con- 
ceming owners of ships, and the building, victual- 
ling and providing thereof, which being according 
to tiie common practice of the country, I thought 
fit to insert it in this part of my discourse, in which 
I am resolved to omit nothing that may tend to the 
cleariiig up the matter of which I treat; and there- 
fore I shall likewise insert what he further says, of 
masters of ships and mariners, &fc, tp the following 
purpose* 
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Art. II. 



ARTICLE II* 



Of Masters qf S/ttfia^ and their Duty and Privileges. 



Duties of the 
master. 



When the 
courts of com- 
inon law and 
when the 
court of admi- 
ralty shall 
take cogni- 
zance of the 
acts of a mas- 
ter. 



A MASTER of a ship is no more than one, 
who for his knowledge in navigation, fidelity, and 
discretion, hath the government of the ship com- 
mitted to his care and management, and by the 
common law, by which properties are to be guided, 
he hath no property either general or special, by the 
constituting of him a master; yet the law looks upon 
him as an officer, who must render and give an ac- 
count for the whole charge, when once committed 
to his care and custody; and upon failure to render 
satisfaction; and thereof if misfortunes happen, if 
they be either through negligence, wilfulness, or 
ignorance of himself, or his mariners, he must be 
responsible. 

' If the fault be committed in any port, haven, 
river or creek, or any other place which is in/ra cor- 
pus eomitatusj the common law shall have jurisdic- 
tion to answer the party damnified, and not the ad- 
miralty; but if the same be committed super altum 
marcy the admiralty shall have jurisdiction of the 
same ; yet if it be on a place where there is divisum 
imperium^ then according to the flux or reflux the 
admiralty may challenge; the other of common 
right belonging to the common law. 

And therefore so rfoon as any merchandize, or 
commodities are put aboard a ship, whether she be 
rfding in port, haveii, or any other part of the seas, 
he that is exercitor navisy or master of the ship, is 
chargeable therewith; and if the same be there lost 
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or purloined, or sustain any damage, hurt or loss, ^^' "' 
whether in the haven or port, or upon the seas, after Master 
she is in her voyage: whether it be by mariners, or swerabiefor 
by any other through, their permission, he that is put on board 
exercttor navisj must answer the damage; for that * *^ 'P* 
the very loading of the goods aboard the ship does 
subject the master to answer the same: and with 
this agrees the common law, where it was adjudged 
that goods being sent aboard a ship, and the man 
having sigoed his bills of loading for the same, the 
goods were stowed, and in the night divers persons, 
under the pretence that they were press masters, 
entered the ship and robbed her of those goods : « 

the merchant brought an action at the common law 
against the master, and the question was, — Whe- 
ther he should answer for the same? For it was al- 
leged on his part, that there was no default or neg- 
ligence in him, for he had a sufficient guard, the 
goods were all locked up under hatches, the thieves 
came as press masters, and by force robbed the 
ship, and that the same was vis majoTy and that he 
could not have prevented the same. And lastly, that 
though he was called master, or exercttor navisy yet 
he had no share in the ship; and was but in the na- 
ture of a servant acting for a salary. But notwith- 
standing it was adjudged for the plaintiff; for at his 
peril he must see that all things be forthcoming that 
are delivered to him, let what accident soever hap- 
pen; (the act of God, or an enemy, perils and 
dangers of the sea only excepted) but for fire, thieves 
and the like, he must answer, and is in the nature 
of a common carrier; and that though he receives a 
salary, yet he is a known and public officer, and 
one that the laws look upon to answer; that the 
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Art. II. 



Master an- 
swerable for 
goods lost 
from the 
ship's boat. 

Sailing con- 
trary to an 
embargo. 



Must not 
sail in bad 
weather. 



Must not 
overload his 
ship. 



plaintiff hath his election to charge either master or 
owners, or both at his pleasure, but can have but 
one satisfaction* 

If a master shall receive goods at the wharf or 
quay, or send his boat for the same, and they bap- 
pen to be lost, he shall likewise answer by the ma- 
rine law and the oonimon law. 

If goods be loaden aboard*, and after an embargo 
or restraint from the prince or state comes forth, and 
then he breaks ground, or endeavours to sail away, 
if any damage accrues, he must be responsible for 
the same. The reason is, because his freight is due 
and must be paid, nay although the very goods be 
seized as contraband. 

He must not sail in tempestuous weather, nor 
put forth to sea, without first having consulted with 
his company ; nor must he stay in port or harbour 
without ju;st cause, when a fair wind invites his de- 
parture. 

He must not overcharge, or load his ship above 
the birth mark, or take into his ship any persons of 
an obscure and unknown condition, without letters 
of safe conduct. 

Nor ought he to Load any of his merchant's goods 
aboard any of the king's enemies ships, admitting 
his own vessel leaky or disabled, without letters of 
safe conduct, otherwise the same may be made 
prize, and he .must answer the damage that follows 
the action. 

Nor shall he come or sneak into the credks, or 
other places, when loaden homewards, but into the 
king's great ports (unless he be driven in by tem- 
pest) for otherwise he forfeits to the king all his mer- 
chandize, and therefore must answer. 
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Nor ought he to ship any merchandize, but only Art. ii. 
at the public ports and quays, V^VN-/ 

He . must not load any prohibited or unlawful ^"2^ "^'V l??^ 

'^ * with prohibit- 

goods, whereby the whole cargo may be in danger ed goods. 
of confiscation, or at least subject to seizure or sur- 
reption. 

He may not set sail without able and sufficient 
mariners both for quality and number. 

He may not use any unlawful colours, ensigns, False colours, 
pendants, jacks' or flags, whereby his ship, or load- 
ing may incur a seizure, or the cargo receive any 
detriment or damage. 

He must not suffer the loading: to be stolen, or Embezzle- 

*-*/ , Tnent and 

embezzled; if the same be, he must be responsible, robbery. 
unless it be where there is a vis major ^ as' if he be 
assaulted at sea, either by enemies, ships of repri- 
sal, or pirates ; there if no fault nor negligence was 
in him, but that he performed the part of an honest, 
faithful and valiant man, he shall be excused : yet 
it hath been adjudged, that if a merchant ship lies 
in a port or haven, and a pirate, sea-rover, or other 
thieves enter her, and overpower her men, and then 
rob her, the master must be responsible; but if an 
enemy enter and commit the depredation, there the 
master is excused. 

He must not carry any counterfeit cockets, or False papers. 
other fictitious and colourable ship papers, to in- 
volve the goods of the innocent with the nocent. 

Nor must he refuse the payment of the just and Port daties. 
ordinary port duties and charges, customs and im- 
posts, to the hazard of any part of his loading; yet • 
if he offers that which is just, then he is excused. 

He must not set sail with insufficient riffrine: or saiiing with- 

oo o out sutncient 

tackle, or with other or fewer cables than is usual rigging. 
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Art. II. and requisite, respect being had to the burden of 
V^V'v^ the vessel : and if any damage happen by the deli- 
very of the goods into the lighter, as that the ropes 
break, and the like, there he must answer; but if the 
lighter comes to the wharf or quay, and then in 
taking up the goods the rope breaks, the master is 
excused and the wharfinger is liable. 
Master an- If fine goods, or the like, are put into a close 

ei^zzic-^^ lighter, and to be convoyed from the ship to the 
aent fromAe ^^^7^ ^^ ^^ usual there, that the master send$ a com- 
shij) in light, petent number of his mariners to look to the mer- 
chandize*; if then any of the goods are lost, and im- 
bezzled the master is responsible and not the wharf, 
inger ; but if such goods are to be sent aboard a 
ship, where the wharfinger at his peril must take 
care the same be preserved. 
Duty in port. After his arrival at port, he ought to see the ship 
be well moored and anchored, and after reladed not 
to depart or set sail until he hath been cleared ; for 
if any damage happens by reason of any fault or 
negligence in him or his mariners, whereby the 
merchant or the loading receives any detrjiment, he 
must answer the same. 

And as the law ascribes these things, and many 
more to him as faults, when committed by him or 
his mariners in ports, so there are other things which 
the law looks upon to be as &ults in him in his 
voyage, when done. 
Deviation. As if he deviates in his course without just 

cause, or steers a dangerous and unusual way, when 
he may have a more secure passage, though to 
avoid illegal impositions, he may somewhat change 
his course ; nor may he sail by places infested with 
pirates or enemies, or other places notoriously known 
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to be unsafe, nor engage Ws vessel amongst rocks, Ait. ii. 
or remarkable sands, not being thereto necessitated ^^-^^^^^^ 
by violence of wind or weather, or deluded by false 
lights. 

By the marine law, he that will charge a master 
with a fault, as in relation to his duty, must not 
think that a general charge is sufficient in law, but 
he ought to assign and specify the very fault where- 
with he is so charged. 

So that he that will infer, that such or such a sad 
disaster hath happened, or been occasioned by rea- 
son of some fault in the mariners, must not only 
prove the fault itself, but must also prove,. that the 
fault did dispose to such a sad event, or that such a 
misfortune could ftot have happened without such a 
fault precedent. 

When voyages are undertaken, the master is put Owners res- . 

, - - * ponsible for 

^m by the owners, and they ought to make good the the contracts 
master's fact and deed ; and therefore as the whole ^^^^ master, 
care and charge of ship and goods are committed to 
the master, it is the prudence of the owners to be 
careful who they will admit commander of their 
ship, since their action subjects them to answer the 
damage, or whatever other act he shall do in refer- 
ence to his employment; and therefore he can 
freight out the vessel, take in goods and passengers, 
mend and furnish the ship ; and to that effect, if 
need be, in a strange country, he may borrow money 
with advice of his mariners upon some of the tackle, 
or sell some of the merchandize. If part of the 
goods shall be sold, in such necessity, the highest 
price that the remainder are sold for, must be an- 
swered and paid to the merchant ; after which the 
merchant must pay for the freight of those goods. 
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Art. |I. 



Master may 
impawn the 
ship for ne- 
cessaries. 



But not for 
his own debt. 



Cannot sell 
the ship. 



as well as for the remainder , Leg. Oleron 1. But 
if the ship in the voyage happens to be cast away, 
then only shall be tendered the price that the goods 
were bought for. 

By the common law the master of a. ship could 
not impawn the ship or goods; for there is no pro- 
perty either general or special in him, nor is such 
power given him by the constituting him a master. 

Yet, the common law hath held the law of Ole- 
ron reasonable, thai if a ship be at sea and takes 
leak, or otherwise want victuals co* other necessa- 
ries, whereby either herself is in danger, or the 
voyage may be defeated; in such case of necessity 
the master may impawn for money, or other things, 
to relieve such extremities by employing the same 
to that end; and therefore he being the person 
trusted with the ship and voyage, may reasonably 
be thought to have that power given to him inipli. 
cidy, rather than to see the whole lost. 

But a master for any debt of his own cannot 
impawn, or hypothecate, the ship, &?c. for the same 
is no ways liable, but in cases of necessity for the 
relief, and completing of the voyage. 

Nor can he sell or dispose of the same without 
an authority or license from the owners; and when 
he does impawn or hypothecate the vessel or fumi- 
ture, he ought to have the advice and consent of 
his mariners. 

And when the ship is so engaged, she is for 
ever obliged, and the owners are tiiereby excluded 
till redejnption. 

But in regard masters might not be tempted to 
engage the owners,, or trouble them with such sort 
of obligation, but where there is very apparent 
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cause and necesfsity, they seldom suffer any to go Art. ii. 
shipper or master, but he that hath a share or part ^^^^^vx-/ 
in her; so that if monies or provisions be taken up, 
lie must bear his equal share and proportion with 
the rest, 

Nbr can the master on every case of necessity 
impawn the vessel or furniture; for if. she be 
freighted, and he and the owners are to join in the 
laying in of the provision for the voyage, and per* 
haps he wants money, (a great sign of necessity) 
yet can he not impawii the vessel or furniture, any 
other or farther tihian for his own part or share in 
her, which he may transfer and grant as a man may 
do an eighth or fifth in lands or houses : but such 
obligation of the vessel must be in foreign parts or 
places, where the calamity or necessity is universal 
on the vessel that will oblige all the owners. 

If the vessel happens afterwards to be wrecked Matiners as- 
or cast away, and the mariners by their great pains ^^f from^^ 
and care, recover some of the ruins and loading, ^n^^\ 
the master in that case may pledge the same ; the hav€ a com- 
product of which he may distribute amongst his FbexTcxw.*^^ 
distressed mariners, in order to the carrying them ^"^^kJ^ 
home to their own country : but if the mariners save*, 
have no ways contributed to the salvage, then their 
reward is sunk and lost with the vessel, . And if 
there be any considerable part of the loading pre- 
served, besought not to dismiss his mariners with- 
out advice from the loaders or freighters ; for other- 
wise he may be made liable for damage. 

If merchants freight a vessel at their own 
charges, and set her to sea, and she happens after- 
wards to be weather-bound, the master may im- 
pawn either ship or loading at his pleasure, er at 

VOLt II. / . 
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Art. II. 



lieast such as he can most conveniently raise monies 
on, rather than see the whole voyage lost. And if 
maStef wnnot he cannot pawn the loading, he may sell the same, 
obtain money ^3^ jg gQ much as is ncccssarv ; in all which cases 

on loan he ^ ' ^ "^ 

may seH part his act obUgcs the owncrs. 

for^uL of the Howevcr ordcrs and instructions are as carefully 

^^'P' to be looked upon and followed as the magnet. 
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ARTICLE III. 



Of Mariners, 



THE pei^ns ordinary for sailing in ships, Art. iii. 
have divers denominations : the first, which is the ^^^*^^^^^ 
master, is known to us and by most nations, both tions ^^r- 
BOW and of old, and especially by the Roman laws is ^r^*"* 
termed navicuhritiSj or magistery or exercito navisy 
m English rendered master; in the Teutonic, skip- 
per; by the Grecians, navarchus or nauclerus; by 
by the Italians, patrono» But this is only to those 
vessels that are ships of burthen and carriage : for 
in ships of war the principal officer is commonly 
called commander or captain. The next in order' 
of office to the master, is he who directs the ship in 
the course of her voyage ; by the French called 
pilotCy by the English piioty and by the Flemmings 
steersman^ by the Romans gubernatory by the Ita- 
Ifans nochieroy pillotto^ and navarchus; and the third 
is esteemed the master's mate or companion, espe- 
cially if the master be steersman himself; of old by 
the Grecians and Romans called proreta; his charge 
is to command all before the masf. 

His successor in order, is the carpenter or ship- 
wright,* by these two nations of old, called naupegus 
and calaphates. From the loins of one of that rank, 
sprang that great emperor Michael, sknamed Caia- 
phates, who denied not to own the quality of his 
father among his regal titles. The very name Ca* 
laphatesj the Venetians and most of the Italians still 
use to this day. 




Ixxxiv 



A TREATISE, t^c. 



Art. III. 



Authority of 
fhe master. 
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The next who succeeds in order, is he who 
bears the charge of the ship's boat, by the Italians 
call^ brachtere^ and by the Grecians and Romans, 
carabitUj from Carahus^ which denotes the boat of 
a ship. 

The sixth in order, especially in ships of bur- 
den, is the clerk or purser, by the Italians called 
scrivanOj whose duty is the registering and keepii^ 
the accounts of all received in, or deliv^ed out of 
the ship ; for all other goods, that are not by him 
entered, or taken into charge, if they happen to be 
cast over-board in a storm, or are stolen or embez- 
zled, the master answers them not, there being no 
obligation on him by law for the same; .his duty is 
to unlade by day, not night. 

The seventh is a most necessary officer, called 
the cook. 

The eighth is the ship's boy, who keeps her 
continually in harbours, called of old by the Gre- 
cians, namphy lakes ^ by the Italians, guardino; these 
persons are distinct in offices and names, and aifc 
likewise distinguished in hires and wages. The 
rest of the crew are under thfe common name of 
mariners, by the Romans called nautie; but the tar* 
paulins, or those youths or boys that are appren- 
tices, obliged to the most servile duties in the ship, 
were of old called mesonauta. 

The master hath the supreme. rule on ship* 
board, and by that means his power and authority 
is by law much countenanced, especially in the 
keeping of his crew in peace, so long as they eat 
his bread ; and if a mariner shall happen to be bruised 
or hurt in doing his duty and service, the master is 
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to take care that he be carefully looked after, in or- Art. iii. 
der to the procuring his recovery ; and if it be occa- ^<'^^y^J 
^ioned by the miscarriage of another on ship-board, j,^™S^the 
he may refund the .damage out of his wages, but sWp's service- 
still remembering who gave the assault. 

If it happens that a master commands his boat 
to be manned out, and it so falls out that the same 
is out of order, the accoutrements being insufEcient; 
if the mariners happen to be drowned, the master is 
to repay by the law marine, one whole year's hire 
to the heirs of the drowned : therefore masters ought 
carefully to view, and see that tlie boat be fit for 
men to trust their lives in upon his command. 

If a mariner shall commit a fault, and the nias- Seamen com- 
ter shall lift up the towel three times before any Sllccsf ^ 
mariner,* and he shall not submit, the master at 
the next place of land may discharge him ; and if he 
refuees to go ashore, he shall lose half his wages, 
and all his goods within the ship. If the mariner 
shall submit, and the master will not receive him, 
he shall have his full wages : or if the mariner shall 
depart the ship on the master's command, and the 
master happens not to take another, if any damage 
happens to ship or goods, the master must answer. 

Mariners must help one another at the sea and Mariners 
in port; if any refuse, upon the oaths of his fellows, ^Hnother. 
he loseth his wages. None of the crew must, or 
ought to leave the ship without leave of the master. 



* This has certainly been taken from the laws of Oleron, 
art. 13, (see vol. i, p. xxvii,) iand is an erroneous translation of 
the article. The words of the article are « Oter la touaille,** 
which is no more than to forbid the mariner his mess.— ^. 
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Art. III. when be comes to a port, oc rides at anchor, but 

^<^^y^^ always constantly to wait upon her till they are dis- 

icawtihc^hp. diarged, or have leave. at least, wd one half to be 

left on ship-board. 
Seamen at- A mariner may not carry out of the ship above 

debt. one meal's meat, but drink, not a drop ; and when 

on ship-board, ought not there to be arrested for 
debt, but only so much of his wages in. the hands 
of the master attached: yet this is doubted, if it be 
not a sworn debt, that is, a judgment or sentence, 
or a penalty to the king. 
Most not They ought not to depart from oa ship-board 

triufom per? when once admitted into their full pay, (which is 
mission. always. when they break ground) without license of 
the master; and before they may so do, they are to 
leave a sufficient number to guard the ship amd 
decks. 

If the ship bi^sgixmnd and sets saa, if after 
she arrives at her desired pwt, their, full pay icon- 
tinues till she returns; nor may they in anywise de- 
part from on ship-board without leave or license of 
the master ; if they do, and any disaster happens, 
they must answer : yet at such port if the vessel be 
well moored and anchored with two cables, they 
may go without leave : so as they leave a sufficient 
number behind them to guard the decks: but then, 
their return must be in due season; for if they make 
an unreasonable stay, they must make satisfaction. 
Mariners in- If mariners get drunk and wound one another, 

aJB^the?."* they are not to be cured at the charge of the master 
of the ship; for such accidents are not done in the 
service of the ship : but if any of the mariners be 
anyways wounded, or fall ill in the service of the 
ship^ he is to be provided for at the charges of the 
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ship; and if he be so ill as not fit to travel, he is to Art iil 
be left shorty and care to be taken that he hath all V^^v^ii^ 
icoommodations of humanity administered to him: 
and if the ship is ^ady for her departure, she is not 
to stay fot him ; if he recover, he is to have his full 
wages, deducting the master's charges laid out for 
his account. 

In case of a storm,-if goods are cast overboard ooodsthrowa 
for lightening the ship, the oaths of the mariners, ^"'°"^- 
swearing that it was done for the preservation of the 
vessel and the rest of the loading, shall discharge 
the master. 

So goods damnified at sea, are cleared by the 
oath of die masters and mariners, by the laws of 
Oleron* 

To assault the master on ship-board, is a crime Assaidts oa 
that subjects the mariner's hand to be cut oflP, unless *^ ™**^- 
he redeems it at five sols. 

If a ship happens to be seized for debt, or other- Ship seized 
wise to become forfeited, the mariners must receive ^Z^^;^' 
wages, unless in some cases, where the wages are ^rig**** 
forfeited as well as the ship ; as if they have letters 
of marque, and instead of that they commit piracy; ^ 
by reason of which there ensues a forfeiture of all: 
but loading of prohibited goods aboard a ship, as 
wood, and the like, though it subjects the vessel to 
a forfeiture, yet it deprives not the mariner of his 
wages ; for the mariners having honestly performed 
their parts, the ship is tacidy obliged for their wages: 
but if the ship perishdiat sta, they lose their wages, 
and the owners their freight. ' And this being the 
marine custom, is allowed by the common law as . 
well as the civil law. 
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Art. in. 



Mariners 
may join in 
suits in the 
admiralty. 



Suits for re- 
pairs cannot 
be brought in 
theadmiratty. 



The courts at Westminster have been veiy fa- 
vourable to mariners, in order to the suing for 
wages ; for at the common law they cannot join, but 
must sue all distinct and apart for their wages. 

Yet in the admiralty they may all join, and the 
courts of Westminster will not grant a prohibition: 
and so it was ruled, where one lones, a master of a 
ship, was sentenced in the admiralty for wages at 
the suit of poor mariners ; a prohibition being pray- 
ed upon a suggestion that the contract was made at 
land, and not super altum rhate; the court denied it, 
for that he came too late, sentence being given be- 
low against him: yet if the mariners had only libel- 
led, and there had been- no sentence, and the defen- 
dant had prayed a prohibition, as above, the court 
would have denied it. This has been, and is usually 
done. 

But the court will be very well informed that 
the libel is for the mariners' wages; for isome who 
work carpenter's work, and such like labour aboard 
a ship in a haven or port within the realm, (which 
is infra corpus comitattiSy (notwithstanding those 
great and ingenious objections ag^st it) and must 
be tried by the common law, and not elsewhere) 
will libel under that cloke for mariners' wages. But 
the court in that case will grant a prohibition. And 
so it was done in the like case. 

But if the ship rides at anchor in the sea, and 
the master sends his boat ashore for victuals or 
other provisions for the«ship|^ and accordingly the 
providore or slop-seller does bring victuals and pro- 
visions aboard; in that case, if the contract be made 
there, it must be sued for in the admiralty : but if 
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the goods are by the purser or mariners contracted Art. iii. 
for at land, they must sue at common law. V>*>r^ 

If goods are so embezzled, or so damnified that Wages of 
the ship's cfew must answer, the owners and mas- musrcomri- 
ter must deduct the same out of their freight to the ^ezz^m^t 
merchants, and the master out of the wages of the 
mariners; for though freight is the mother of wages, 
yet it is the very father of damage : for before the 
mariner can claim his wages out of what the ship 
has earned, the ship must be acquitted from the 
damage that the merchant hath sustained by the 
negligence or fault of the mariners : and the reason 
is, for that as the goods are obliged to answer the 
freight, so the freight and ship is tacitly obliged to 
clear the damages; which being done, the mariners 
are then let into their wages. 

If a mariner be hired, and deserts the service Mariner de- 
before the voyage ended, by the marine law he loses ^^'"^^"^' 
his wages : and the same custom at common law 
pleaded, it hath been conceived will bar him. 

If a mariner shall commit any wilful or negli- Mariner to 
gent fault, by reason of which the master, owners, damaget^aris. 
or the ship answers damage to the merchant, ah ac- »"g,f«>mhis 

1- n • . 1.- neglect. 

tion lies well agamst him. 

If a mariner takes up mpnies or clothes, and the 
same is entered into the purser's book, by the cus- 
tom of the marine it is a discount or a receipt of so 
much of their wages as the same amounts to : and in 
an 2icti6h brought by them for their wages the same 
shall be allowed; and is not accounted mutual, the 
one to bring his action for the clothes, and the other 
for his wages. .- ^ 

" ^ ;  \ Master may 

A master of a ship may give moderate and due correct mari- 

,,. • 'I'pi'i* ners mode- 

correction to his manners, and if they brnig an ac- rateiy. 
VOL. II. m 
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Art. III. 



Master may 
retain a part 
of the wages 
of mariners 
as a security 
for the per- 
formance of 
their contract. 



Master res* 
ponsible for 
the faults of 
the mariners. 



Master res- 
po^ .Sibie for 
goods lost or 
embezzled. 



tion against him, he may justify the same at the com- 
mon law; and by the law of Oleron, if a mariner 
shall assault the master, he is to pay five sols, or 
lose his hand ; as above. 

Mariners after they have unloaded the ship, if 
they demand their wages, and .there be any suspi- 
cion of their departure, the master may detain a rea- 
sonable proportion of the same, until they bring 
back the ship, or give security to serve out the 
whole voyage. ^ 

Barratry of the mariners is a disease so epide- 
mical on shipboard, that it is very rare for a master 
be his industry ever so great, to prevent it. A span 
of villany on shipboard soon spreads out to, a cloud, 
for no other cause but that of circular encourage- 
ment that one knavish mariner gives another. 

However, the law does in such cases impute of- 
fence^ and faults committed by them, to be negli- 
gences in the master: and were it otherwise, the 
merchant would be in a very dangerous condition. 

The reasons why he ought to be responsible are, 
for that the mariners are of his own choosing, and 
und^r his correction and government, and know no 
other superior on shipboard but himself; aud if they 
are faulty, he may correct and punish them, and 
justify the same by law; anji likewise, if the fact is 
clearly proved against them, may reimburse himself 
out of their wages. 

And therefore in all cases wheresoever the mer- 
chant loads aboard any goods or merchandize, if 
they be lost^ or embezzled, or any otherwise dam- 
nified, he must be responsible for them: for the 
very loading them aboard makes him liable ; and 
that as well by the common law, as the marine law. 
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Nay, if the mariners go with the ship*s boat to Art. iii/ 
the quay or wharf to fetch goods on $hipboard, if V.X'VXJ 
once they have taken charge of them,' the maister ^eraWe for 
becomes immediately responsible if they steal, lose, p^siost 
damnify or imbezzle them. , ship's boat. 

The most ancient record of that nature that is 
now extant is that in Edward the third's' time, where 
one brought an action of trespass against the master 
for the embezzlement by his mariners of twenty-two 
pieces of gold, bow, sheaf of arrows, sword, and 
other things, which it was adjudged the master 
should answer : which judgment was certified into 
chancery, in order to have it sent into the kingV 
bench, to enable the plaintiff to bring an action upon 
the same in any place in England, where he could 
meet with the defendant. 

The master's being subject to a^iswer damage. Where the 
is to be understood in all such cases where the load- notbc^t«spon. 
ing was brought aboard, either by his consent or ^bo^d thd* 
purser's; for any other, or such as shall be secretly s^*»p- 
brought in, not being entered in the purser's book, 
or in bills of loading, the master is not obliged to 
see forthcoming, unless it be such goods as the par- 
ties bring into the ship about them; as clothqs, 
money and the like, as above ; those things being 
seldom entered, yet most commonly those that are 
visible, the master by law is responsible for. 

So likewise if a master forewarli a passenger to 
keep his goods, and that he will no ways take care 
of Aem ; and if they be lost or purloined by the 
crew, he will not be obliged to see them forthcom- 
ing, and is not thereby held responsible in case of a 
loss ; especially if there be no precedent agreement 
thereunto. 
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But if the goods shall be sent aboard a ship, and 
the master shall appoint a cabin for the same, and 
deliver the key to the owner, and tell him he will 
not be responsible if a loss happens ; yet if the 
goods are stole, he must notwithstanding make 
satisfaction.* 






* That goods once delivered to a master, the cargo is not 
subject to be attached in his hands ; nor can any custom what- 
soever support the same; for they are in law, as it were,^bailed 
to the ship until the freight and all other charges are psdd, and 
it is very much doubted whether an attachment can be made in 
London, of any goods at all lying on shipboard in the river of 
Thames, which is yet the port of ^London, notwithstanding 
freight and all other charges are paid ofiT. 
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SECTION I. 

4 

JSE it enacted by the Senate and JSause Master ud 
of Representatives of the United States of America S^'^S!"* 
in Congress assembled. That from and after the chants scm* 

^ 'to execute a 

first day of December next, every master or com- shipping a- 
mander of any ship or vessel bound from a port 5^™*''*' 
in the United States, to any foreign port,* or of any 
ship or vessel of the burthen of fifty tons or upwards, 
bound from a port in one state, to a port in any 
other than an adjoining state, shaU, before he pro- 
ceed on such voyage, make an agreement in ivrit- 
ing or in print, with every seaman or mariner on 

» Laws of the United Stittes, vol. i, p. 134. 

* It has been frequently contended in the district court, and 
with success, that the penalties of thb section do not attach, in 
consequence of an omisaon to enter the names of miunners on 
the articles^ who have been shipped on board vessels of the 
United States^ to perform a voyage commencing from a foreign 
port. As a penal statute, a strict construction has been given 
to the law, and the words descriptive of the voyage^ during the 
performance of which the names of the seamen are directed to 
be entered on the articles, fully justify this construction. But , 
where the quantity of provisions directed by the 9th sectiim of > 
this law have not been furnished to the ship, and the crew hiive 
been put on short allowance, those seamen who have been ship- 
ped at a foreign port have received the compensatic^ allowed . 
by that section See the case of Gardner et al, v4, the sUip New 
Jersey, ante page 223. 
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Sec I. board such ship or Tessel (except such as shall be 
^i^'V^-/ apprentice or servant to himself or owners) declar- 
ing the voyage or voyages, temji or terms. of time, 
' for which such seaman or mariner shall be shipped. 

Master faainr "^^ ^^ ^^7 ^^^stcr or commauder of such ^p or 
so to do sub- vessel, shall carry out any seaman or mariner (ex- 
ty. cept apprentices or servants as aforesaid) without 

, such contract or agreement being first made and 
signed by the seamen and mariners, such master or 
commander shall pay to every such seaman or ma- 
riner the highest price or wages which shall have 
been given at the port or place where such seaman 
or. mariner shall have been shipped, for a similar 
voyage, within three months next before the time 
of such shipping:* Provided such seaman or mari- 
ner shall perform such voyage : . or if not, then for 
such time as he shall continue to do duty on board 
such ship or vessel; and shall moreover forfeit 
twenty dollars for every such seaman or mariner, 
one half to the use of the person prosecuting for the 
same, the other half to the use of the United States : 
and such seaman or mariner not having signed such 
contract, shall not be bound by the reflations, nor 
subject to the penalties and forfeitures contained in 
this act.f 



* See a note in the^qase of Jameson, t;«. the ship Regulus, 
ante page 212, in which it is st^ted^ that a verbal agreement for 
less than the highest wages, may be proved. 

t But although from the penalties and forfeitures contained 
in this act, the seaman who has not signed articles is entirely 
exempted, yet is he not discharged from the obligationsimposed 
on him by the general maritime law. By the principles of 
that system he is still governed, and to its penalties he is subject. 
I Jameson, t;«. the Regulus, ante page 212. 
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MAHINERS NOT PERFORMING THEIR CONTRACTS. 

Sec. 2. jind be it enacted^ That at the foot of Scc. h. 
every such contract, there shall be a memorandum V,^"v^J 
in writing, of the day and the hour on which such ing "o per-** " 
seaman or mariner, who shall so ship and subscribe, ^°"" ^^^\ 

* ^ ^ agreementy 

shall render themselves on board, to begin the what penalty 

1 A ji •£» t. subjected to. 

voyage agreed upon. And if any such seaman or ^ 
mariner shall neglect to render himself on board the 
ship or vessel, for which he has shipped, at the time 
mentioned in such memorandum, and if the master, 
commander, or other officer of the ship or vessel, 
sh£dl on the day on which such neglect happened, 
make an entry in the log-book of such ship or ves- 
sel, of the name of such seaman or mariner,* and 
shall in like manner note the time that he so ne- 
glected to render himself, (after the time appointed) 
every such seaman or mariner shall forfeit for every 

 ' 4-' 

By the 2d Geo. II, chap. 36, all contracts with seamen are 
directed to be in writing under a penalty of five pounds for 
each mariner carried to sea without a written agreentient. See 
Abbot, page 266. Phila. ed. 

The contracts with seamen are, by the Ordinances of Louis 
XIV, directed to be particularly set forth in writing, and if this 
is neglected, the oath of the marinet* is to be received as evi- 
dence of the existence and nature of the contract. Appendix, 
vol. 2, page xxx. 

* It has been decided in the district court, that the entry 
directed by this section to be made on the log-book, in case a 
seaman shall neglect to- render himself on boai^ at the time ap- 
pointed, may be read in evidence. But to oppose the statement 
in the log-book, the mariner is permitted to bring forward any 
legal testimony in his power. Malone v«. the brig Mary, vol. i, ^ 
p. 140. Evidence to shew that a time was allowed for the sea- 
man to render himself on board, different from the time appoint- 
ed in the articles, has also been admitted. Idem, p. 141. 

n 
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Sec. II. hour which he shall so neglect to render himself^ 
V^w-^ one day^s pay, according to the rate of wlges agreed 
Mariner ne- upon, to be dcductcd out of his wages; Ajid if any 
render him- such scamon or mariner shall wholly neglect to ren. 
or dewrtbg. ' d^r himsclf on board of such ship or vessel, or hav- 
ing rendered himself on boards shall afterwards de- 
sert and escape, so that the ship or vessel proceed 
to sea without him, every such seaman or mariner 
. shall forfeit and pay to the master, owner or con- 
signee of the said ship or vessel, a sum equal to that 
which shall have been paid to him by advance at the 
time of signing the contract, over and besides the 
sum so advanced, both which sums shall be reco- 
verable in any court, or before any justice or jus- 
tices of any state, city, town or county within the 
United States, which, by the laws thereof, have jcog^ 
nizance of debts of equal value, against such sea- 
man or mariner, or his surety or sureties, in case he 
shall have given surety to proceed the voyage.* 



* Frequent decisions io our courts of common law, have de^ 
termined that the obligations of the security of a seaman do not 
end until the seaman has actually proceeded to sea with the ship 
on board which he entered. Recoveries from securities, of the 
penalty in a case of the desertion of a seaman, have taken piacC) 
when the seaman had left the ship after she had sailed from Phi- 
ladelphia, and before she had passed the capes of Delaware. 

By the British statutes on this subject the neglect or reTusal 
of a seaman to perform his contract is punished by a forfeiture 
of all the wages due to him; and he is also subjected to an im« 
prisonmeht from 14 to 30 days. 2 Geo. 11, c. 36, § 3 & 4. 
31 Geo. Ill, c. 39, § 3. Abbot, 106. The first article of the. 
Laws of Wisbuy declares, that a seaman who hires himself to 
a master and leaves him, shall refund the wages received, and 
pay half as much more as the master promised him for the 
whole voyage. Appendix, vol. 1, p. Ixix. 
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VESSEL UNFIT FOR SEA. 

See. 3* ^nd be it enacted^ That if the mate, or Scc, in. 
first officer under the master, and a majority of the ^^>^v*v/ 

n 1 • 1 i_ J A. . Vessel leaky 

crew of any ship or vessel, bound on a voyage to or unfit to 
any fweign port, shall, after the voyage is begun, 5o*^°™^h'at 
(and before the ship or vessel shall have left the proceedings 
land) discover that the said ship or vessel is too forascertain- 
kaky, or is otherwise unfit in her crew, body, "*«^«**'"<^- 
tackle, apparel, furniture, {)rovisions or stores, to 
proceed on the intended voyage, and shall require 
such unfitness to be enquired into, the master or 
commander shall upon the request of the said mate 
(or other officer) and such majority, forthwith pro- 
ceed to or stop at the nearest or most convenient 
port or place where such enquiry can be made, and 
shall there apply to the judge of the district court, 
if he shall there reside, or if not, to some justice of 
the peace of the city, town or place, taking with him* 
two or more of the said crew who shall have made 
such request; and thereupon such judge or justice 
is hereby authorized and required to issue his pre- 
cept directed to three persons in the neighbour- 
hood, the most skilful in maritime affairs that can 
be procured, requiring them to repair on board such 
ship or vessel, and to examine the same in respect 
to the defects and insufficiencies complained of, and ^|! 

to make report to him the said judge or justice, in 
writing under their hands,* or the hands of two of 
them, whether in any, or in what respect the said 
ship or vessel is unfit to proceed on the intended 
voyage,, and what addition of men, provisions or 
stores, or what repairs ^ or alterations in the body, 
tackle or apparel will be necessary; and upon such 
report the said judge or justice shall adjudge and 
determine; and shall endorse on the said report his 
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Sec. IIL judgment, whether the said ship or vessel is fit to 
^»^>^^^ proceed on the intended voyage ; and if not, whe- 
ther such repairs can be made, or deficiencies sup- 
plied where the ship or vessel then lays, or M^hether 
it be necessary for the said ship or vessel to return 
to the port from whence she first sailed, to be there 
refitted; and the master and crew shall in all things 
conform to the said judgment; and the master or 
commander shall, in the first instance, pay all the 
jiiastcr, &c. costs of such vicw, rcport and judgment, to be taxed 
to pay costs. ^^^ allowcd on a fair copy thereof, certified by the 
said judge or justice. But if the complaint of the 
said crew shall appear upon the said report and judg- 
ment, to have been without foundation, then the s^d 
master, or the owner or consignee of such ship or 
vessel, shall deduct the amount thereof, and of rea- 
sonable damages for the detention (to be ascertained 
by the said judge or justice) out of the wages grow- 
ing due to the complaining seamen or mariners. 
And if after such judgment, such ship or vessel is 
fit to proceed on her intended voyage, or after pro- 
curing such men, provisions, stores, repairs or alte- 
rations as m^y be directed, the said seamen or ma- 
riners, or either of them, shall refuse to proceed on 
the voyage, it shall and may be lawful for any jus- 
tice of the peace to commit by warrant under his 
hand and seal, every such seaman or mariner (who 
shall so refuse) to the common gaol of the county, 
there to remain without bail or mainprize, until he 
shall have paid double the sum advanced to him at 
the time of subscribing the contract for the voyage, 
together with such reasonable costs as shall be al- 
lowed by the said justice, and inserted in the said 
warrant, and the surety or sureties of such seaman 
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or mariner (in case he or they shall have given any) See. iv. 
shall remain liable for such payment; nor shall any Vii^V^y/ 
such seaman or mariner be discharged upon any 
writ of habeas corpus or otherwise, until such sum 
be paid by him or them, or his or their sureiy or 
sureties, few want of ^my form of commitment, or 
other previous proceedings. Provided j That suffi- 
cient matter shall be made to appear, upon the re- 
turn of such habeas corpus, and an examination ithen 
to be had, to detain him for the causes herein before 
assigned* 

Sec. 4. ^nd be it enacted. That if any person Penalty for 
shall harbour or secrete any seaman or marmer be- runaway sea 
longing to any ship or vessel, knowing them to be- ^^' 
long thereto, every such person, on conviction 
thereof before any court in the city, town or county 
where he, she or they may reside, shall forfeit and 
pay ten dollars for every day which he, she or they 
shall continue so to harbour or secrete such sea- 
man or mariner, one half to the use of the persoij 
prosecuting for the^ same, the other half to the use 
of the United States;* and no sum exceeding one 
dollar, shall be recoverable from any seaman or ma- 
riner by any one person, for any debt contracted 
during the time such seaman or mariner shall ac- 
tually belong to any ship or vessel, until the voyage 



* By the 48th article of the Laws of the Hanse Towns, a 
penalty is imposed on masters of ships, enticing mariners from 
ships on board of which they may be employed, and the seaman 
who shall yield to the temptation offered to him, is obliged to 
compensate the master of the ship with whom he was first en- 
gaged, by a payment of a sum equal to half the sum he was to 
-have received from him, 
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Mariner ab- 
senting him- 
self from 
duty, penalty 
on, and how 
to be proceed* 
ed against. 



for which such seaman or manner engaged shaU be 
ended.* 

Sec. 5. ^nd be it enacted^ That if any seaman 
or mariner, \(rho shall have subscribed such contract 
as is herein before described, shall absent himself 
from on board the ship or vessel in which he shall 
so have shipped, without leave of the master or offi- 
cer commanding on board;* and the mate, or other 
officer having charge of the log-book, shall make 
an entry therein of the name of such seaman or ma- 
riner, on the day on which he shall so absent him- 
self, and if such seaman or mariner shall return to 
his duty within forty-eight hours, such seaman or 
mariner shall forfeit three days pay for every day 
which he shall so absent himself, to be deducted 
out of his wages:* but if any seaman or mariner 
shall absent himself for more than forty-eight hours 
at one time, he shall forfeit all the wages due to him, 
and al^ his goods and chattels which were on board 
the said ship or vessel, or in any store where they 
may have been lodged at the time of his desertion, 
to the use of the owners of the ship or vessel, and 



» See Laws of. Wisbuy, art. 6. Appendix, vol. i, p. Ixx. 
^ See the case of Whitton et al. va, the brig Commerce, p. 
1 60, also, Jones vs. the brig Phoenix, p. 20 1 . 



* The maritime laws of every state arc particularly careful 
in regulating the conduct of. seamen when the vessel to which 
they belong is in port, and in imposing heavy penalties in case 
of absence. See the Laws of Oleron, art. v. xx. Laws of Wis- 
buy, art.i, iv. xvii, xxxiii. liv. Laws of the Hanse Towns, art* 
XX. xxii. xl. xliii. Ord. of France, book ii, tit. 3, art. ii. iii. v. 
See also the case of Malone w. William Bell, ante page 139. 
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moreover shall be liable to pay to him or them all Sec. vi. 
^damages which he or they may sustain, by being V-^vXi^ 
obliged to hire other seamen or mariners in his or 
their place, and such damages shall be Tccovered 
with costs, in any court or before any justice or jus- 
tices having jurisdiction of the recovery of debts to 
the value of ten dollars or upwards. 

Sec. 6^ And be it enacted^ That every seaman When and at 
or mariner shall be entitled to demand and receive tided to de^^ 
frcwn the master or commander of the ship or ves- wa©M.^ 
sel to which they belong, one third part of the wages 
which shall be due to him at every port where such 
ship or vessel shall unload and deliver her cargo be- 
fore the voyage be ended, unless the contrary be 
expressly stipulated in the contract:^ and as soon 
as the voyage is ended, and the cargo or ballast be 
fully discharged at the last port of delivery, every 
seaman or mariner shall be entifled to the wages 



* By the contract with seamen shipping on board of vessels 
sailing from the port of Philadelphia, it is usually expressly sti- 
pulated, that no more wages than those which are advanced 
when the agreement is made, shall be paid until the retura of 
the ship. This is a provision often required by the convenience 
of the owners, and has relation only to the time and place of pay- 
ment of the wages ; but it is not to be so construed as to destroy 
the claim of the seamen to wages, in case of capture or loss, dur- 
ing the voyage. On the completion of any section of a voyage, 
for which the vessel receives her freight, or by legal construc- 
tion has earned it, the right of the seamen to wages becomes 
complete, and is not to be disturbed by any subsequent casualty. 
Such a clause as this in the articles has no other operation than 
to prevent the claim of the seaman to his wages thus earned, 
being brought forward in a foreign port. See the case of John- 
son v^. Sims, p. 215, also p. 189. note. 
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Sec VL which shall be then due according to his contract:* 
^^•'^"y^^ and if such wages shall not be paid within ten days 
cover them if after such discharge, or if any dispute shall arise 
withheld. between the master and seamen or mariners touch- 
ing the said wages, it shall be lawful for- the judge 
of the district where the said ship or vessel shall be, 
or in case his residence be more than three miles 
^ from the place, or of his absence from the place of 
his residence, then, for any judge or justice of the 
peace, to summon the master of such ship or vessel 
to appear before him, to shew cause why process 
should not issue against such ship or vessel, her 
tackle, furniture and apparel, according to the 
course of admiralty courts, to answer for the said 
wages: and if the master shall neglect to appear, or 
appiearing, shall not shew that the wages are paid, or 
otherwise satisfied or forfeited, and if the matter in 
dispute shall not be forthwith settled, in such case 
the judge or justice shall certify to the clerk of the 
court of the district, that there is sufficient cause of 
complaint whereon to found admiralty process, and 
thereupon the clerk of such court shall issue pro- 
cess against the said ship or vessel, and the suit 
shall be proceeded on in the said court, and final 
judgment be given according to the course of ad- 
miralty courts in such cases used; and in such suit 
all the seamen or mariners (having cause of com- 



When pro- 
cess against 
the ship may 
issue. 



* For a decision of the question — ^ When a seaman at the 
last port of deiivery may sue for his wages" see the case of £d« 
wards v9, the. brig Susan, p. 165* 

On the subject of this section, see the Laws of Oleron, art 
xvii. Laws of Wisbuy, art. xxxi. Laws of the Hanse Towns, 
art. xxviu. 
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pjaint of the like kind against the same ship or ves- See. vii. 
sel) shall be joined as complainants; and it shall be ^^-^'V^vJ 
incumbent on the master or commander to produce 
the contract and log-book, if required, to ascertain Log-wkto 
any matters in dispute; otherwise the complainants bythe o^ers 
shall be permitted to state the contents thereof, and -^^ master. 
the proof of the contrary shall lie on the master or 
Commander; but nothing herein contained shall pre- 
vent any seaman or mariner from having or main- 
tainjng any action at common law for the recovery 
of his wages, or from immediate process out pf any ^ 
court having admiralty jurisdiction, wherever any 
ship or yessel may be found, in case she shall havQ 
left the port of delivery where her voyage ended, be- 
fore payment of the wages, or m case she shall be 
about to proceed to sea before the end of the ten 
days next after the delivery of her cango or ballast. 

Sec. 7. jind be it enactedy That if any seaman Manner de- 
or mariner, who shall have signed a contract to per- pon^or p\w^ 

• form a voyage, shall at any port or place, desert, or *^owto be 
shall absent himself from such ship or vessel, with- gainst and 
out leave of the master, or officer commanding in ^""^^ ^ 
the absence of the master, it shall be lawful fpr any 
justice of peace within the United States (upon the 

' complaint of the master) to issue his warrant to ap- 
prehend such deserter, and bring him before such 
justice j and if it shall then appear by due proof that 
he has signed a contract within the intent and mean- 
ing of this act, and that the voyage agreed for is not 
finished, altered, or the contract otherwise dissolved, 
and that such seaman or mariner has deserted the 
sliip or vessel, or absented himself without leave, the To be impri- 
said justice shall commit him to the house of cor- ^^^ ' . ^ 
rection or common goal of the city, town or place, 
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Sec. IX. 



Every ship or 
vessel out- 
ward bound 
to be furnish- 
ed wfth a me- 
dicine chiest ; 



Penalty on 
the master for 
default. 



Ships, &c. 
bound across 
the Atlantic, 
what supply 
of provision$ 
and water 
shall be laid 
in. 



* 

there to remain until the said ship or vessel shall be 
ready to proceed on her voyage, or till the master 
shall require his discharge^ and then to be delivered 
to the said master, he paying all the cost of such 
commitment, and deducting the same out of the 
wages, due to such seaman or mariner.* 

Sec. 8. And be it enacted^ That evQry ship or 
vessel belonging to a citizen or citizens of the 
United States, of the burthen of one hundred and 
fifty tons or upwards, navigated by ten or more per- 
sons in the whole, and bound on a \'oyage without 
the limits of the United States, shall be provided 
with a chest of medicines, put up by some apothe- 
cary of known reputation, and accompanied by di- 
rections for administering the sam^ ; and the said 
medicines shall be examined bv the same or some 
other apothecary, once at least in every year^ and 
supplied. with fresh medicines in the place of such 
as shall h^ve been used or spoiled: and in default 
~ of having such medicine chest so provided, and kept 
fit for use,,the master <)r commander of such ship 
or vessel shall provide and pay for all such advice, 
medicine, or attendance of physicians, as any of the 
crew shall stand in need of, in case of sickness, at 
every port or place where the ship or vessel may 
touch or trade at during the voyage, without any 
deduction from the wages of such sick seaman or 
mariner.^ 

Sec. 9. And be it enacted^ That (every ship or 
vessel, belonging as aforesaid, bound. on a voyage 
across tlie Atlantic ocean, shall, at the time of leav- 

» Laws of the Hanse Towns, art. xliii. 

*> Walton et al. va, the ship Neptune, p. 152. 
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ing the last port from whence she sails, have on ^^' ^^' 
board, well secured under deck, at least sixty gal- 
lons of water, one hundred pounds of salted flesh 
meat, and one hundred pounds of whblesome ship- 
bread, for every person on board such ship or ves- 
sel, over and besides such other provisions, stores 
and live-stx>ck as shall by the master or passengers 
be put on board, and in like proportion for shorter 
or longer voyages; and in case the crew of any ship Penalty for 
or vessel, which shall not have been so provided, 
shall be put upon short allowance in water, flesh or 
bread, during the voyage, the master or owner of 
such ship or vessel shall pay to each of the crew 
one day's wages beyond the wages agreed on for 
every day they shall be so put to short allowance, 
to be recovered in the same manner as their stipu- 
lated wages.* 



^ 



* The construction which this section has received, is stated 
at large in the case of Mariners va.tht ship. Washington, p. 220 ; 
and also in the cjise of Gardner V8» the ship New Jersey> p. 223, 
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RELIEF AND PROTECTION OF SEAMEN, 



CHAP. II. 



^ 



jln Act for the Relief and Protection 9f American Seamen.* 



SECTION I. 



Two agents 
to be appoint- 
ed. 



Their duty. 



Additional 
agents may 
be appointed 
during the re- 
cess of the 
senate. 



BE it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled^ That the president of the United 
States, by and with the advice and consent of the 
senate, be, and hereby is authorized to appoint two 
or more agents; the one of whom shall reside in 
the kingdom of Great Britain, and the others at such 
foreign ports, as the president of the United States 
shall direct. *That the duty of the said agents shall 
be, under the direction of the president of the United 
States, to enquire into the situation of such Ameri- 
can citizens or others, sailing, conformably to the 
law of nations, under the protection of the American 
flag, as have been, or may ^hereafter be impressed 
or detained by any foreign power; to endeavour, by 
all legal means, to obtain the release of such Ame- 
rican citizens or others, as aforesaid; and to render 
an account of all impressments and detentions what- 
ever, from American vessels, to the bxecutive of 
the United States. 

Sec. 2. • And be it further enacted^ That if it 
should be expedient to employ an additional agent 
or agents, for the purposes authorized by this law, 
during the recess of the senate, the president alone 



* Laws of the United States, vol. iii, p. -822. 
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be, and hereby is, authorized to appoint such agent See. iv. 
or agents. VX">rO 

' Sec, 3. And be it further enacted^ That the Appropria- 
president of the United States be, and he is hereby 
authorized to draw, annually, out of the treasury of 
the United States, a sum not exceeding fifteen thou- 
sand dollars, not otherwise appropriated to be ap- 
plied by him, in such proportions as he shall direct, 
to the payment of the compensation of the said 
agents, for their services, and the incidental ex- 
penses attending the performance of the duties im- 
posed on them by this act* 

Sec, 4. And he it further enacted^ That the col- Collectors to 
lector of every district shall keep a book or books, ^^Hf^^. 
in which, at the request of any seaman, being a citi- zenship. 
zen of the United States of America, and producing 
proof of his citizenship, authenticateJ in the mamier 
hereinafter directed, he shall enter the name of such 
seaman, and shall deliver to him a certificate, in the 
following form, that is ta say: " I, A, B. collector 
of the district of -D.do hereby certify. That E^ F. 
an American seaman, aged years, or 

thereabouts, of the height of feet 

inches, [describing the said seaman as particularly 
as may be,] ha^, this day, produced to me prbof in 
the mianner directed in the act, intitled, — " An act 
for the relief and protection of American seamen;'' 
and, pursuant to the said act, I do hereby certify, 
that the said E. F, is a citizen of the United States 
of America: In witness whereof, I have hereunto 
set my hand and seal of oflice, this day of 

/' And it shall be the duty of the 
collectors aforesaid, to file and preserve the proofs ^ 
of citizenship produced as aforesaid: And for each 
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Sec. vL certificate delivered, as aforesaid, the said collectors 
shall be entitled to receive, from the seaman apply- 
ing for the same, the sum of twenty-five cents. 

Sec, 5. And, in order that full and speedy in- 
formation may be obtained of the seizure or deten- 
tion, by any foreign power, of any seamen employ- 
ed on board any ship or vessel of the United States, 
In case of the Be it further enacted^ That it shall, and hereby is 
OT detenUon declared to be the duty of the master of every ship 
masTe^of'tbe ^^ vcsscl of the United States, any of the crew 
ship to maJte whcrcof shall havc been impressed or detained by 

a protest, &c. »%• / <o r»i_ r 

any foreign power, at the first port at which such 
ship or vessel shall arrive, if such impressment or 
detention happened on the high seas, or if the same 
happened within any foreign port, then in the port 
in which the same happened, immediately to make 
a protest, statitig the manner of such impresspient 
or detention, by whom made, together with the 
name and place of residencfe of the person impress-* 
ed or detained ; distinguishing also, whether he was 
an American citizen; and if not, to what natioir he 
belonged. And it shall be the duty of such master 
to transmit by post;, or otherwise, every such pro- 
test made in a foreign country, to the nearest consul 
or agent, or to the minister of the United States re- 
sident in such country, if any such there be; pre- 
serving a duplicate of such protest, to be by him 
sent immediately after his airival within the Unitfed 
States, to the secretary of state, together with infor- 
mation to whom the original protest was transmit- 
ted : and in case such protest shall be made within 
the United States, or in any foreign country, in 
which no consul, agent or minister of the United 
States resides, the same shall, a^ soon thereafter ^^ 
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practicable, be transmitted by such master, by post See. vm. 

or otherwise, to the secretary of st3.te, \^^y^^m/ 

Sec. 6. Jnd be it further enacted. That a copy Secretaiy of 

/^ ' *•' state and se- 

of this law be transmitted by the secretary of state, cretary of the 
to ;each of the ministers and consuls of the United tra-rfsmit this 
States resident in. foreign countries, and by the se- *^^- 
cretary of the treasury, to the several collectors of 
the districts of the United States, whose duty it is 
hereby declared to be from time to time, to make 
known the provisions of this law, to all masters of 
ships and vessels of the United States entering, or 
clearing at their several offices. And the master of Mastcrofship 
every such ship or vessd shall, before he is admit, before admis- 
ted to an entry , by any such collector, be required ^^^ ^^ ^ ®'^" 
to declare on oath, whether any of the crew of the 
ship or vessel under his command have been im- 
pressed or detained, in the course of hi& voyage, 
and how far he has complied with the directions of 
this act : and every such master^ as- shall wilfully Penalty on 
neglect V or refuse to make the declarations herein ^fps^^vfofat- 
required, or to perform the duties enjoined by this '^^ "^^^ **=^- 
act, shall forfeit and pay the sum of one hundred 
dollars. And it is hereby declared to be the duty 
of every such collector, to prosecute for any forfei- 
ture that may be incurred under this act. 

Sec. 7. And he it further enacted. That the Collectors to 

•^ . , , send a list, 

collector of every port of entry m the United States &c. to the sc- 
shall send a list of the seamen registered under this state eve^ 
act, once every three months, to the secretary of *^**^® months, 
state, together with an account of such impress- 
ments or detentions, as shall appear, by the protests 
of the masters to have taken place. 

Sec. 8. And be it further enacted. That the Limitation of 
first, second and third sections of this act, shall be act. 
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Sec. vin. in force for one year, and from thence to the end 
of the next session of Congress thereafter, and no 
Ipnger.* 



* These sections are revived and continued in force for one 
year by an act parsed March 2d, 1799. 
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CHAP. III. 

jfn Actjw the ReU^of^k and Disabled Seamen'J* 



SECTION I. 



BE it enacted by the Senate and House of Twenty cents 
Representatives of the United States of America in be deducted*^ 
Congress assembled. That from and after the first ^"^"^ ^^% ^ 

«* ' wages of s^a« 

day of September next, the master of ow|ier of men.commg: 
every ship or vessel of the United States, airiving '"^^t^^" 
from a foreign port into any port of the United uniwdstatts 
States, shall, before such ship or vessel shall be ad- 
mitted to an entiy, render to the collector a true ac- 
eount of the number of seamen, that shall have been 
employed on board such vessel since she was last 
entered at any port in the Uriited States, and shall 
pay to the said collector, at the rate of twenty cents 
per month for every seaman so employed; which 
sum he is hereby authorized to retain out of the 
wages of such seamen. 

Sec, 2. And be it further enacted^ That from The same 
and after tihe first day cf September next, no coUec- ^ thrcoast- 
tor i^all grant to any ship or vessel whose enrolment ^ *"^®' 
or license for carrying on the coasting trade has ex- 
pired, a new enrolment or license before the master 
ef such ship or vessel shall fif st render a true account 
to the collector, of the number of seamen, and the 
time they have severally been ^employed on board 
such «hip or vessel, during tiie contiirtutoce of the 

 ■■••; •■;•■  

- ' •;  - ■■■■_■ 

- /'^ •. * 

.  Laws of the United StetesJ;yol. iv, p. 223. 
VOL. II. . P 
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- Penalty on 
* the master 
rendering a 
false account 
of the same. 



Collectors to 
make returns 
of 1 he sums 
received, 
which shall be 
expended in 
relieving sick 
and disabled 
seamen. 



Monies unex- 
pended and 
donations to 
be invested in 
stock. 



ProvisioD for 
building ma« 
rine hospitals. 



license which has so expired, and pay to such col- 
lector twenty cents per month for every month such 
seamen have been severally employed as aforesaid; 
which sum the said master is hereby authorized to 
retain out of the wages of such seamen. And if 
any such master shall render a false account of the 
number of men, and the length of time they have 
severally been employed, as is herein required, he 
shall forfeit and pay one hundred dollars. 

Sec. 3. And be it further enacted^ That it shall 
be the duty of the several collectors to make a quar^ 
terly return of the sums collected by them, respec- 
tively, by virtue of this act, to the secretary of the 
treasury; and th^ president of the United States is 
hereby authorized, out of t]be same, to provide for 
the temporary relief, and maintenance of sick or dis- 
abled seamen, in the hospitals or other proper insti- 
tutions now established in the sever^ ports of the 
United States, • or, in ports where no such institu- 
tions exiist, then in such other manner as he shall 
direct : Provided^ TJhat the monies collected in any 
one district, ^hall be expended widiin the same. 

Sec. 4. And be it further enacted^ That if any 
surplus shall remain of the mpnies to be collected 
by virtue of this act, after defraying the expense of 
such temporary relief and support, diat the same, 
together with such private donations as may . be 
madafor that purpose (which the president is here- 
by authorized to receive) shall be invested in the 
stock of the United States, under the direction of 
the president; and when, in his opinion, a sufficieQt 
fund shall be accumulated, he is hereby authorized 
to purchase or receive cessions 'or donations of 
ground or. buildings, in the name of the United 
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States, and to cause buildings, when necessary, to See. v. 
be erected as hospitals for the accommodation of V^^rxJ 
sick and disabled seamen. 

Sec. 5. jind be it Jiirther enacted J '^rhsit the pTt' Directors of 
sident of the United States be, and he is hereby au- hospital to he 
thorized to nominate and appoint, in such ports of appo^^ed. 
the United States, as he may think proper, one or 
more persons, to be called directors of the marine 
hospital of the United States, whose duty it shall be 
to direct the expenditure of the fund assigned for 
their respective pdrts, according to the third section 
of this, act; to provide for the accommodation of Their duties. 
sick and disabled seamen, under such general in- 
structions as shall be given by the president of the 
United States^ for that purpose, and also subject to 
the like general instructions, to direct and govern- 
such hqspitals as the president may direct to be 
built in the respective ports : and that the said di- 
rectors shall hold their offices during the pleasure of 
the president, ^vho is authorized to fill up all vacan- 
cies that may be occasioned by the death or removal 
of any of the persons so to be appointed. And the 
said directors shall render an account of the monies 
received and expended by them, once in ev^ry quar- 
ter of a year, to the secretary of the treasury, or 
such other person as the president shall direct; but 
no other allowance or compensation shall be made 
to fhe said directors, except the payment of such 
expenses as they may incur in the actual discharge 
of the duties required by this act. ' 
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E it enacted by the Senate and House qf 
bathes of the United States of America in 
dissembled, That the [ffesideBt of the 
ates shall be, and he hereby is authorized 
he expenditure of any monies which have 
lall be collected- by virtue of an act, cnti- 
act for the relief of sick and disabled sea- 
be made within the state wherein the 
I have been collected^ or within the state 
ning thereto, excepting what may be ad- 
he states of New Hampshire, MassachU' 
K}e Island, and Connecticut; any thing in 
ct contwied to the ccMitrary thereof^ not- 
ing. 

I. And be it further enacted. That the ' 
of the navy ^all be, and. he hereby 
ized and directed to deduct, afto* the 
af September next, from the pay there- 
lecome due, of the officers, seamen and 
if the navy of the United St^es, at the 
venty cents per month, for every such 
iman and marine, and to pay the same 



^ws of the United States, vol. iv, p. 497. 
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qi](arter annually to the secretary of the treasury, Seic. iii. 
to be applied to the same purposes, as the money ^*^W-/ 
collected by virtue of the above mentioned act is 
appropriated. 

Sec. 3. And be it Jurtker. enacted^ Th?itihcoffi' Officers sca- 
cers, seamen and marines of the navy of the United Jhrnavy cn- 
States, shall be entitled to receive the same 43enefits ^^fitg^^J^ijc 
and advantages, as by the act above mentioned are act. 
provided for the relief of the sick and disabled sea- 
men of the merchant vessels of the United States. 
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CHAP. V. 

^n Act to revive and continue in force certain porta of the " jict 
for the Relief and Protection of American Seameny* and f 
amend the same,* 



SECTION I. 



Parts of the 
act revived. 



Duty of the 
secretary of 
state. 



BE it enacted by the Senate and- House of 
Representatives of the United States of Americct in> 
Congress assembled jJThsA the first,^ second and third 
sections of the act, intituled ** An act for the Relief 
and protection of American Seamen," shall be and 
hereby are reyived and continued ip force^ for one 
year. 

Sec. 2. jirid be it further enacted^ That die se- 
cretisuy of state shall be, and hereby is required to 
lay before congress, within ten days after the com- 
mencement of each ordinary sei^ion, an annual state- 
ment, containing an a.bstract of all the returns made 
to him by, the collectors of the different ports, pur- 
suant to the said act^ and of the communications re- 
ceived by him, from the agents employed b)^ virtue 
of the same, in foreign countries. 



f^ 



* Laws of the United States, vol. iv, p. 502. 
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Sec. 11. 

CHAP- VL 



,/fn act to amend an act, intituled "./fn Act for the Relief of Sick 
and Disabled Seamen^'* and for other fiurfioaes^* 



SECTION I. 



BE it etiacted by the Senate and House ^iS^JP^j^^-y 
tf Representatives of the united States of Americcf ii^f o{ s\ck 
in Congress assembled^ That the monies herietofore iamen^ 
collected in pursuance of the several acts " for the 
relief of sick and disabled seamen," and at present 
unexpended, together with the monies hereafter to 
be collected by authority of the before-mentioned 
acts, shall cQnstitute a general fund, which the pre- 
sident of the United States shall use and employ as 
circumstances shall require for the benefit and con- 
venience of sick and disabled American seamen : 
Provided, That the sum of fifteen thousand dollars^ 
be, and the same is hereby appropriated for the erec- 
tion of an hospital in the district of Massachusetts. 

Sec. 2. ^nd be it further enacted, That it shall Presiaent 
be lawful for the president of the United States to ^J^^^X*'' 
cause such measures to be taken as, in his opinion, ^»ons, &c. to 

1- J-' ^r -J- ' J. be provided 

may be expedient tor providmg convenient acconir for the relief 
modations, medical assistance, necessary attendance, statcas^nlen 
and supplies for die relief of sick or disabled seamen f^ New Or- 

. , . leans with thfe 

of the United States, who may be at or near the port consent of the 
of New Orleans, in case the same can be done with mentf^^*"^ 



* Laws of the United States, vol. vi, p. \Ti, 
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Sec. III. the assent of the government having jurisdictibn 
^^•^^y^^ over the port ; and for this purpose, to establish such 
regulations, and to authorize the emplojnrtient' of 
such persons as he may judge proper; aiid that for 
defraying the expense thereof a sum not exceeding 
three thousand dollars be paid out of any monies 
arising from the said fund not otherwise appro- 
priated. 
Masters of • Scc. 3. And be it further enacted^ ^hkt^om 
&c* going to and after the thirtieth day of June next, the. master 
^^^^he*"^ of every boat, raft or flat, belonging to any dtl^en erf 
Mississippi to the United States, which shall go down the Missis- 
of the number sippi with iutcntiou to procccd to New Orleans ^all, 
ot hands, &c. ^^ j^j^ arrival at fort Adams, render to the odleclor 

or naval officer thereof, a true account of the humbcfr 
of persons employed on boafd such boat, raft-oi«^la#, 
and the time that each person has been so^employedi 
and shall pay to the said collector or naval officer tlL 
the rate of twenty cents per month, foir evety perseit 
so employed, which sum, he is hereby authorized 
to retain out of the wages of such perscMi: and tfie 
said collector or naval officer shall not give a clear- 
ance for such boat, raft or flat, to proceed on h^ 
voyage to New Orleans, until an account be render- 
ed to him of the number of persons employed on 
board such boat, raft or flat, and the money paid to 
Penalty for him by the master or owner thereof: and if any stic% 
false account, master shall render a false account of the number 
of persons, and the length of time they have seve- 
rally been employed, as is herein required, he ^sfl 
„ ' forfeit and pay fifty dollars, which shall be appli^ 

Persons navi- *■ "^ ^ '' . , #*Ji 

gating such to, and shall make a part of, the said general fund 
considered\s for the purposcs of this act: Provided^ That all per- 
u^iTed sules^ sons employed in navigating any sufeh beat, r^ tt 
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flat, shall be considered as seat)[ien of the United ^. vi. 

iStates, and entitled to the relief extended by law to V^W/ 
sick and disabled seamen. 

Sec. 4. And beitfiirther enacted. That the pre- President to 

* appoint a di- 

iddent of the United States be, and he is hereby au- wctor of the 
thorized to noniinate and appoint for the port of ^taV »t ifew 
New Orleans, a fit person to be director of the ma- ^ri«an»- 
rine ho^ital of the United States, whose duties shall 
be in all instances the same as the directors of the 
marine hospital t>f the United States, as directed and 
i^equired by the act, intituled ** An Act for the Re- 
lief of Sick and Disabled Seamen." 

Sec 5. And be it further enactedy That each sick foreign 
and every director of the marine hospitals within be admitteT 
^e United Staites, shall, if it can with convenience ^^ ^^"^ 
ht done, adiaiit into the hospital of which he is di- 
rector, sick foreign seamen, on the application of the 
master or commander of any foreign vessel to which 
4such 'sick seamen may belong; and each seaman so ^menad* 
admitted shall be subject to a charge ©f seventy-five Se hosplSi 
coits pa* day for each day h<p may remain in tlie ^^^i^^l ^^ * 
hospital, the payment of which the master or com- everyday 
mander of such foreign vessel shaU make to tibe col- maL\hei«b. 
lector of the district in which such hospital is situa- 
ted : and the collector shall not grant a clearance to 
any foreign vessel, lantid the ijioney due from such 
master or commander, in manner and form afore-^ 
said, ^aU be paid; and the director of eadh hospital Accounts a. 
is. hereby directed under the penalty of fifty dollars, S^en°to ST 
to make- out the accounts against each foreign^ sea- JJJe atreaor of 
man that may be placed in the hospital, under his ^ hospital. 
direction, and render the same to die collector. 

Sec. 6. And be itjiirther enacted^ That the col- 
lectors shall pay the mcmey collected, by virtue of 

vou lu g 
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Sec. VII. 



Collectors to 
pay the mo- 
ney they col- 
lect into the» 
treasury of 
the U. States. 

Director of 
the marine 
hospital to ac« 
count for the 
money receiv- 
ed by him. 



this and the act to which this is an amendment, into 
the treasury of the United St£^tes, and be accounta- 
ble therefor, and receive* the- same commission 
thereon, as for other money by them collected. . 

Sec* 7. ' ^nd he it further eftactedjTbat each 
and every director of the marine hospitals, shall be 
accountable at the treasury of the United States for 
the money by them received in the same manner as 
other receivers of public money, and for the sums 
by them expended shall be alleged a comimission at 
the rate of one per cent. . . t . 
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CHAP. VII. 



An Jet sufiplementary to^ the « Act concerning Consuls and Vke- 
Consulsy and for the further Protection of American Seamen*^* 



8J&CTI0^ I. 

•» _  • , 

BE it enacted: by the . Senate and House of ^^^^^^^ 

^ ^ ^ f sels to deliver 

Representatives of the United "States of America in Uststothccoi- 

Congress assembledy That before a clearance be ports whence 

granted to any vessel. bound on a foreign voyage, Ihe^^fnitS"* 

the master thereof shall deliver to the collector of Statesof their 

the customs, a list containing the names, places of nies,cont^- 

birth and residence j and a description of the persons ^^ns o^eir 

who compose his ship's company, to which list the ^*^^?^^^ 

oath or affirmation of the captain i^U be annexed, pies to be de. 

that the said list contains the names of Ws crew, to- masTersT fees 

gether with the places: of their birth and residence, ^^J^ p*^ ?°^ 
as far as he can asceiftain them, and the said collec- 
tor shall deliver him a certified copy thereof, for 
>vhich the collector shall be entitled to receive the 

sum of twenty-five cents ; -and the said master shall Master to en- 

. -^. ^ V J ' •.!_ fr • A. -^ • ter into bonds. 

moreover enter mto bond with sufficient security, m 
the sum of four hundred dollars, that he shall exhi- 
bit the aforesaid certified ct^py.of the list to the first 
boarding; officer, at the first port in the United States ^^ "^^^^^ c®'^- 

'\. 1 • .? t 1 11 • V. r , ditioned. 

at. whijeh he shall arrive on his return thereto, and 
then aicd there also produce the persons named 
therein to the said boarding officer, whose duty it 
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Masters of 
vesselsbc- 
longing to the 
United States 
arriving 'm 
foreign ports, 
to deliver to 
the consuls, 
&c. there cer- 
tain papers. 



Ffenalty for 
oot doing it. 



iepCKt^the satnet&tfae'tD&scibrt smddtshaUJbei Ae 
*4!0lby of the collei^cir *^r tike> «aid) 'porti lof i wptmsi^ 
(M?iier^iiiei'*stiii6 i^ port'fixMn 

whith the vessel orfginaUy sailed) to tirdnsmit a copy 
<if tf^ list so reported to iiim,^t0 the <joltect6r of the 
port: ftonlliirhlch said^dsfiiet tJt^fedljr^saadi^^^ JW^ 
vrid&di nThat the sai(t>boM ^hidl 'HOt b^foWeit«d dn 
aecouiit of the said inasleriiot'produdmg to.the&st 
boarding offitjcr^ a^' af<M^8aid, -atiy^bf i^the^per^ote 
^ontainfed in die said ^i^t, who may be ^isdi£ia-ged 
ill'a'lbi*elgri country firid* tiie consult ^f^Ae eonsul^ 
idi6e^e6tiiiid, commetcial ag^nt, or vkeiceihiiv^ritlal 
"^ent 4iiete resldhig^ sigliffied in writing, tindei^ his 
^haitd^nd'offidalr sbaA, t(> be producedfto thr^cKillec- 
. tfor M<^' tile other persons compos^g the 'Cfew as 
afor^aids' ^nor cm ai^eaant ^f 'any such per8onid)dng 
^ abseiiftding^ or being foraWy im|»essedi iiita 
^Bifcer- service, of which satisfoctory proof shall be 
then alio^ exhibited to the coHector. 

Sec^ 2w' jtndbeittnactetk That Jt shall be the* 
duty trf^eineiy iiiiasffer OT a (diip or 

^^vefeisdi bekmging to^citi^ens of tia^ United S^tes^ 
ip«?^ho shall fiKul from a^ of the United States^ 
after *he.'fiK9d day- of May next,: on his arrival at a 
foreign po^ «iq>odt his register, sea-lettec, aiid 
Mediterragnean pses^poit, wiihJ^ cons^l^ vice-con- 
su), cotn^erciai agent, dr vice-oommeTcifil agent,, 
fif any there be? at -sudi port ; ) that in case of refu- 
^kl or :ifieglect of the saM master or connsiand^r^tee 
d^posit'the said papdj^s as^ aforesaid, 1^ idiaU forfeit 
and pay five hundred doUa»s, to be recovered by tlie 
said consul, vice-consul, commercial ag^nt, or vice- 
commercial dgent, in his own name^ for the benefit 
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irf'ithe Uaiitcd^j&atesv ia any courts of^soaiyel^nt ju- See. iii. 
jiadkiMiBCt and ^ dMfl b6 Ae duty of ^ ju^ oonsul, ^^^^v^^ 
.lanretijDilaity a^ttmorci^ Qr^Tke^«eidnlinemial 

agfiiitj^on sui^ iBsatartor ^ckammani^Qir^ to 

hiraa oleairm¥^e frOiArtkevprQp^i^ofia^.of^ti^ port^ 
indxereihis ship or vy^s^al/n^y b^ to (Jelwer to the 
said nrnstW' oit c^mimatMkr .a$,, c^ his $aid papers : 
i?H99tt/tfifll^ ;s^ i&^0r ^ >idoiMaande?. Hliail have 
tioXufriiod wiib fJbierpiipvis|ai^/CK)^^ m this a<?t, 
4uiil^)ips« offtho^ act to wliich this is a supplement. 
* ' ,S0O» S. ,And ke iU. further enact^y That when- Acts to be 
fero^i^ ^p or v^&el belonging, to a dtize^ of the discw^'^of 
United Stotes, shall be sold iftar foreig» country > K^cnhJ 
aiid her comi^iny discharged^ or vrhen a seaman or fi»«'ga ii'^^ 
in^iner,? a citizen^ of the'lInitedStateid^^ sliall, with 
ka9 oma eonsent, b^ discharged in a £cai^ign.coimtry , 
It shall be the duty of the master or icomnmnder to 
]^^uce to. the consul, .viee-cdttsul» commercial 
'Ogent^ or vice^commercial agents the list of his 
ship's company, certified as aforesaid ^ and to pay 
j^ such consul, vice-consul, commercial agent, or 
vic^-commercial agent, for every seamian or mariner 
so discharged,' being designated on such list as a 
<oitizen (£ the United States, three moiiths pay, over 
and above the wages which may then be due to such 
* mariner or seaman, two thirds thereof to be paid by 
such consul^ or commercial agent, to each seaman 
or mariner so discharged, upon his engagement oa 
board of any vessel to return to the United States, 
and the other remaining third to be retained for the 
purpose of creating a fund for the payment of the 
passages pf seamen or mariners, citizens of the 
United States, who may. be desirous of returning ta 
the^United States, and for the n^aintenance of Ame* ' 






S OF THE UNITED ST ATESi 



no PKOTECTIOtf OF AHBKICAK SRAUKI. 

wiio maybe destitute, and may be in 
port^and.the several sums retaised'fer 
all be a<icomited for wkh the trieasury 
oaths -b^.ihe pensdus receiving t^ 

AndbeitJUrtherenaHed, TliatitfshqU. 
af the co)isuls,'vioe-cDnsuIs,ibotianier- 
vice-coromeccial agents of the United 
time to.tuoe to larovideibr the raari- 
nenoEthe UnitediStates, -who may be 
ite within their districts respectively, 
isiatence and pass^es to soime p(»t ia 
tates, in the most reasonable manner, at 
)f die Umted States, subject to suchin-' 
^e secretary of state shall g^e: and 
ns and ccmimanders of vessels betongi.^ 
JDS of the United States, and bound 
of the sune, are heEeby required and 
ake such marioers or sekmm on:boar>d 
s or vesaelsy at the request of the ;said 
Ncensuls, commercial agente, or vice- 

; are the provisions of the act to which this is a 
See Laws of the United Slates, vol. ii, p. 94, 

d be it fuyther enacted. That to prevent the 
unten, employed in vessels belonging- to citizens 
«tea, in cases of shipwreck, sickness or capti- 
fmg in. foreign pmts, it shall be llie duty of the 
-consiUs, respectively, fj-imi time to time to pro; 
I the most, reasonable manner, at the expense 
iiates, subject to such instructions as the scci'e- 
lalt give, and' not exceeding an allo\vance of 
a^nian per fem ; and-all'maSters Bml comman- 
b^ouging'to citiaens of the Unitcd'SuLtes,^and 
lort of the same, ai'e heieby required and «n- 
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BELIEF A-NJJt'aOTECTSON OF. AMERICAN SEAMEiff 

.g?^^**^**** — P*" II W IIll^ll I I J ll III I I,  !■■ . 111. ■■■■i s 'i' . _ I , ' i j i< ^" f 

conuner€iaL ^;ent8, rei^eetivetf, and to't]^SMp0n Seciv; 

tiiem to th& p«rt m the United St£(te9 to- whkh Vi^^'V^v^ 

»idi.adb]ps or vessels m^' be bounds on sudi terms,* 

not exceeding tea dollars for each person^ as msiy 

be aCTeed between the said master and consul, or On terms not 

..«. A,i ., . exceeding tea 

commercial ag^at. Ami the said manners on sea* dollars each. 
men oskall, if able, be- botmd to do duty coi board 
such ships or vesseja aiccor4ing to Aeir aeveral abi- seamen, &c. 
lities: Provided^ That «io iKraster or captaii^ of aity abic° " 
ship or vessel, shall be obliged to. take a greater 
nu^mber than .two : men i to every one hundred torn 
faurthen. of the said ship or vesseV ^ £aty one 
voyage : and if any such-captsaia cs* itiaster shall r^i 
fuse the same on the request ot order of theconsial,- Penalty on 
vice-consul, commercial agent, en* vice^ccmimercial Ijle ctp^tSn^or 
agent, such captain or masto^' shall forfeit and pay ^)^ster-. 
the sum of (Hie hundred dollars for each maariner ^ [ , 
or seaman so refused, to be reccjvered = Jbr the ^ 
benefit of the United States, in any court of com- 
petent jurisdicti(»i. ; And the certifioate ©f any 



joined to take such mariners or seamen on board of their ships 
or vessels, at the request of the said consuls or vice-consuls res- 
pectively, and to transport them to the port in the United States 
10 whkh such ships or vessels iRay be bound, free of costs or 
charge ; but that the said mariners or seamen shalU if able, be 
bound to do duty on board such ships or vessels according to 
their several abilities: Frovidedy Thatnormaster or captcdn of 
any ship or vessel, shall be. obliged to take a. greater number 
than two men to every one hundred tons burthen of the said sbip 
otf vessel) -on any ;. one voyage ; and if \any such captain or mas- 
ter shall refuse. the same. on the request or order of the consul 
or vice-consul, such captain, or master shall forfeit and pay the 
sum of thirty dollars for each mariner or. seamau. so refused, to 
be recovered for the benefit of the United States, by the said 
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Sec. vx. such cc»i$ul or commei^ai agent, ^ven under his 

^^^^y*^ hand and official seal, ^lall be prima Jade evidence 

of such refusal in any court of law having jurisdic- 

tkoi for the recovery of the penalty aforesaid. 

Seventh and ' , Scc 5. jind be it further enacted. That the 

tions of the sevcfidi and eighth section of the act, intituled ^^ An 

hig conSiT" Act concerning Consuls and Vice-Consuls," be and 

and vicecon. ^ same are hereby repealed; and that the secre- 

suU repealed. . 

Secretary of tary of State bc authcnized to reimburse the consub, 
lur^^thrcoli. vice-consuls, commercial agents or vice«commercial 
suis, &.C. agents, such reasonable sums as they may hereto- 
fore have advanced for the relief of seamen, though 
the same should exceed the rate of twelve cents a 
man per diem. 

^*receWe ^^^* ^' ^^ ^^ it further enacted, That it shall 

fifty cents for and may be lawful for every ccoisul, vice-consul, 

^S ofX- ' commercial agent and vice-coSmmercial agent of the 

^a^e, and United States, to take and r^eive for every certifi- 

•J A"-& per cent. • 

on paying and catc of lEschargc of any scamau or mariner in a 
wag^7f dt . foreign port fifty cents; and for commissitm on pay. 

charged sea- 
men in fq^ 
reign ports* i ' i ,  , . . ^ , ' , .,-t. 

consul or vice consul in hi» o\m name, in any court of cotnpe^ 

tent jurisdiction. 
Duty of mas- Sec. 8. jlnd be it further enacted^ That where a ship or 
resDcaiT^s- ^^^^^el belonging to citizens of the United States is sold in a 
<:harged sea- foreign port or place, the master, unless the crew are liable hy 

men, and of their contract or do consent to be discharf^ed there, shaH send 
consuls ne-' 

Meeting 4t. - them back to the state where they entei^d on board, or furnish 
them with means sufficient for their return, to be ascertained 
* by the consul or vice-consul of the United States, having juris* 
diction of the port or place. And in case of the master's refu- 
sal, the said consul or vice-consul may (if the laws of the land^ 
permit it) cause his sbip, goods and person to be arre&t4i:d and 

* "^ held until he^shall comply with his duty herein^ 
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ing and receiving the amount of wages payable on See. ix. 
the discharge pf seamen in foreign ports, two and a ^^'V^i^ 
half per centum. , 

Sec. 7. Ard be it further enacted. That if any Consuls &c, 

^ . •' . ' . •' giving false 

consul, vice-consul, commercial agent, or vice-com- certificates 
mercial agent, shall falsely and knowingly certify, and imprison- 
that property belonging to foreigners is property be- ""^^ 
longing to citizens of the United States, he shall on 
conviction thereof, in any court of competent juris- 
diction, forfeit and pay a fine not exceeding ten 
thousand dollars at the discretion of the court, and 
be imprisoned for any term not exceeding three 
years. 

Sec. 8. And he %% further enacted. That if any For false 

1 • 1 * 1 ^ • passports. 

consul, vice-consul, commercial agent, or vice-com- subject te 
mercial agent, shall granta passport or other paper ^^* 
certifying that any alien, knowing him or her to be 
such, is a citizen of the United States, he shall on 
conviction thereof, in any court of competent juris- 
diction, forfeit and pay a fine not exceeding one 
thousand dollars. 

; Sec. 9. And be it further enacted, TW all Powers of at- 
powers of attorney executed after the thirtieth day executed in 
of June next in a foreign country for the transfer of ^^^^ ^^, 
any Stock of the United States, or for the receipt "fiedbycon- 

j' . . , 11 , .^111 .^ suls, &c.wh» 

oi interest thereon, shall be verified by the certifi- may receive 
eate of a consul, vice-consul, commercial agent, or eacL*^^''^* ^ 
vice-commercial agent, if any there be at the place 
where the same shall be executed, for which the 
person giving the certificate shall receive fifty cents. 
VOL. II. ' r 



* 



/ 



/•^ 



' *"> '<^>«~<»<Mi4MMMa 



i 



* « 



INDEX 

TO THE 

APPENDIX OF VOI.UME SECOND. 




- , PACE 

Average ' -^ - . * ' - - Ivtolvii 

Act for the ipoverome^ and regulation of American seamen xcv 
 for the relief and prot^tion t/i American seamen • cviii 
— <- ^ctft fqir Ihe reli^ pf^ick. ^d disabled seamen cxiii> cxvi, cxix 
— — Buppleroentaiy^to the "act ponceming consuls, and vice- 
sulsy and for the further. protection of American seamen cxxiii 

" B 

^i7/« of h>adu)g. ' " • : - - xxiii 

fioat or bdllast of a ship not Jl p|Ft of her tackle and furniture Ixix 

•■ c  

Charter parties, and freighting ^Uyps - xx, xxi, xxii 

Cow/racr« and wages of seamen- . '^ " ^ xxxtoxxxv 

—  of bott<Mnry - , - - xxxvitoxxxix 

Consuls and vice-consuls - - - cxxiii 

D .  ^ - 

DeductitAi from wages of seamen for hospitals, 8cc, - cxiii 

• • * • : E- • .- ■*' 

Sections and coatributiofts - ' . - - lyiii 

'•••.■ ^ ■'' ^ ^ 

-Pfzc^or* to givjfetec^pts for, goods de)ivere4 to them - xx 

Preighi - - - - xxvtoxxix 

Freighting ships and cihartier parties - XX, xxi, xjcii 

Fund provided for sick and disabled seameQ • - cxix 

Harbouring mtiB.wsi^ seai^cn - - ; ^ ' - . - - ei 



H I & J 



Jenkins^ sir Leotine*sUfe, case from it relative to part-owners 
of ships -^ - ^ ,^ - Ixvi 

Insurance . -> . ' -^1 - - ^ V r xltalv 

Lcjg'book to be produced lif t|ie cupii^^ ip Conljpversies with 

[the seamen - ' - - - - - cv 

Laws of the United States regulating ^apces^yftcy .^- - - * xcvi 



H ■«• 



ildffl!r«(? ordinances «^f prance v -^ , - s - v 

'"Mate^ his duty " > ' - ^ - , ,. xiji 

iliarMcr*, tjieir duty '^ -^ ; - ' . "- - xiv,xv 

— ^— Cbn^racts wi^ thenl ai^d their wages. xxx to xx^y 

" ^ failing to pencyro theyc contracts ' '' Ixxxi to Ixxxiii 



%.-- 



<im 




I 
'*., 



CXXxii INDEX TO THE APPENDIX OF VOLUME SECOND. 

, VA.9M 

Mariner neglecting to render himself on board at the time 
appointed . - - - - xcviii 

' deserting - - - c, cvi 

 absenting himself from duty - - cii 

when and at what port he may sue for wages - ciii 

Master his duty and qualifications - v to xii, Ixvii, Ixxiv 
. and mariner in the merchants* ^rvice to execute ship- 
ping articles - - - xcv 
failing so to do - - . , - xcvi 

o 

Ordinances of France - - - { 

Owners of ships - - - xv, xvi, xtii, bcvin 

P 

Part-owners may freight the vessel . - - Ixr 

. . not obliged to continue the partnership - id. 

' One part owner refusing to sell his share Ixvi 

Penalty for harbouring runaway seamen - • c 

... for not carrying the quantity of provisions required by 

the laws of the United States - - evil 
Process against the ship for seamen's wages, when it may 

issue i - - ^ civ 

Protection of American seamen, act for - - cviii 

Provisions to be carried by a vessel in the merchant service 

boimd across the Atlantic - - - cvi 

Rate for shorter or longer voyages - - ibm 

s 

Seamen — see mariners. 

— discharged in foreign ports - - cXxv 
... Provisions for mariners in foreign ports - cxxvi 

— to be sent home when destitute and in foreign ports, 

by consuls - - - ib» 

Masters of American vessel to receive them - • i^. 



Shifts and vessels - - - xviii 

» boats - - - Ixix 

 of the United States outward bound to be furnished 

with medicine chests . - - cvi 

bound across the Atlantic to carry a certain quantity 



of provisions - - • - ibm 

Shififiing articles to be executed by the master and seamen xcv 

T 

Treatise on the rights and duties of owners, freighters, and 
masters of ships, and of mariners - - Ixv 

V 

Vessels - - • - Ixviii 

"  leaky and unfit for sea, the proceedings to ascertain 
their real situfttion - - - xeix 

 W 

Wages^ mariners', when and at what port they may be de- 
manded - . . . ciii 
—— — how to be recovered - • - cv 



« 



p-r-J 




t 



3^105 Db3 ■13^ 73b 



r 



